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tion in 1943. In 1951, he was transferred 
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In the Food and Drug 


Report for April.—A 600,000-pound 
lot of brewers rice held under insanitary 
storage was the largest single federal 
seizure in April, the FDA reported on 
May 27. In all, 1,422,883 pounds of 
unfit foods were seized in 81 federal 
court actions, including more than 
144,000 pounds of potatoes containing 
parasitic worms. Six other seizures 
involved beverages and cheese con- 
taminated with poisonous substances. 
More than 61 per cent of these products 
were in good condition when they left 
the producers, but became contami- 
nated in storage. 

Forty consignments of food were seized 
to protect consumers’ pocketbooks. 
Some were short in weight; others were 
debased. Examples of the latter in- 
cluded cocoa “stretched” with flour, 
sorghum and olive-oil mixtures contain- 
ing cheaper substitutes; and oysters 
with excess water. Products in viola- 
tion of official standards included canned 
fruits and tomatoes, jam, jelly, salad 
dressing, oleomargarine, evaporated milk, 
and enriched flour. 

Sixteen shipments of a vitamin and 
mineral preparation were seized because 
the label did not contain directions for 
the disease conditions for which the 
tablets were promoted in advertisements. 
The only use listed on the label was as 
a dietary supplement, although the ad- 
vertisements represented the product as 
effective for the treatment of arthritis, 
stomach ailments, neuritis, failing eye- 
sight, decaying teeth, weak and aching 
backs, vague pains, weakened powers, 
dizzy spells and many other conditions. 


Six other vitamin and drug products 
were seized because they did not meet 
the composition claimed on the label, 


Administration 


and three adhesive bandages because 
they were not sterile. Two consign- 
ments of ozone devices were seized. 


Also removed from the market were 
silver disc lockets in $750, $350 and $250 
models, the price depending upon the 
size. They were engraved with claims 
that they generated cosmic rays which 
would increase vitality. An _ elderly 
Denver physician claimed that by using 
them he had “cured blood pressure— 
high and low—and insanity” and that 
they had helped cure cancer, arthritis 
and rheumatism. 


One product was seized for violation 
of the Caustic Poison Act—a photo- 
graphic developer without label that it 
was sodium hydroxide and that it was 
a poison, and without directions for 
treatment in case of accidental personal 
injury. 

Bread standards.—Standards for five 
leading varieties of bread were promul- 
gated on May 12 by Federal Security 
Administrator Oscar R. Ewing. The 
standards are issued under the Federal 
Food, Drug, and Cosmetic Act, and 
cover white bread, enriched bread, milk 
bread, raisin bread and whole wheat bread. 

Chemical “softeners,” which have the 
effect of making bread appear fresh for 
days after baking, were excluded from 
the list of permitted ingredients, since 
(1) use could deceive consumers as to 
the age of the bread and (2) proposed ma- 
terials (polyoxyethylene) monostearate 
and related compounds) had not been 
adequately tested for safety as ingredi- 
ents. The use of mono- and di-gly- 
cerides in shortening is permitted. 

The standards will become effective 
August 13, 1952. 
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Food:Drug-Cosmetic Law 
Gowwece 


THE ROLE OF THE 


United States Attorney 
in Food and Drug Law Enforcement 








By TOBIAS G. KLINGER 


This Lecture Was Delivered Before the Graduate Class in 
Food, Drug and Cosmetic Law, University of Southern Cali- 
fornia, in Cooperation with The Food Law Institute ... . 


HE PART PLAYED by the United States Attorney in food and 

drug law enforcement is a combination of discretion and duty, of 
the exercise of judgment at various points in the law-enforcement 
process, on the one hand, and the performance of acts which he is 
required to perform, on the other. Generally speaking, this is the 
function of the United States Attorney in practically all fields of law 
enforcement, but for a variety of reasons this particular field of activ- 
ity calls for the exercise of discretion and judgment at more points 
than perhaps most others. 


The United States Attorney is, practically speaking, the attorney 
for the United States and all of its agencies.’ Certain departments 
and agencies have lawyers who handle their intra-agency and intra- 
departmental and administrative work, and a few have their own 
attorneys who represent them in litigation. But, by and large, the 
United States Attorney represents the government in court. In this 
respect his functions in food and drug law enforcement are the 





128 USC Section 507. See also 21 USC 
Section 337. 
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same as in the enforcement of other federal statutes. He must appear 
on behalf of the United States, must try the case and must stand 
responsible for all pleadings and documents submitted to the court. 

But the functions of the United States Attorney begin long before 
any matter is actually presented in the courtroom. His first function 
is discretionary in character. When a matter or a set of facts involving 
an alleged food and drug law violation is referred to him either by 
Federal Security Agency or by the Department of Justice in Wash- 
ington, he must first determine two things: (1) whether the facts 
presented constitute a violation of federal law and, if they do, (2) 
whether prosecution is warranted. 

The first decision as to whether the facts established amount to 
a violation of federal law is a legal one in which the United States 
Attorney, as a lawyer, examines the facts, studies the applicable law 
and precedents, and makes up his mind as to the presence of a viola- 
tion. If, in his opinion, they do not add up to a violation of law, prose- 
cution is declined. He does not make this decision arbitrarily, but 
generally in consultation with the agency officials, or the Department of 
Justice in Washington, or both. 

If, after appraising the facts and the law, it is the view of the 
United States Attorney that a provable violation has been committed, 
he must decide whether prosecutive action should be undertaken. It is 
not every violation of, or deviation from, the requirements of the law 
which results in a prosecution. As the Supreme Court pointed out in 
U. S. v. Dotterweich, 320 U. S. 277, 285 (1943), in speaking of criminal 
prosecutions under the Federal Food, Drug, and Cosmetic Act: 


In such matters the good sense of prosecutors, the wise guidance of trial 
judges, and the ultimate judgment of juries must be trusted. Our system of 
criminal justice necessarily depends on “conscience and circumspection in prose- 
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cuting officers” . . . even when the consequences are far more drastic than 
they are under the provision of law before us. 

This is part of the careful screening process for which the United 
States Attorney is responsible. This screening process prevails with 
respect to all matters submitted to the United States Attorney’s office. 
It has been estimated that of every ten complaints, so-called, received 
by the United States Attorney’s office, seven are declined. This sifting 
and resifting of complaints, rather than blue-ribbon juries or pro- 
government bias—both of which are nonexistent—accounts for the 
relatively high percentage of convictions obtained in our federal courts. 
However, the percentage of food and drug matters declined by the 
United States Attorney is much lower for the reason that alleged 
violations of the Federal Food, Drug, and Cosmetic Act are carefully 
screened by the Food and Drug Administration and the General 
Counsel’s Office of the Federal Security Agency before being presented 
to the United States Attorney for his consideration. 


Thus, Section 305 of the statute (21 USC Section 335) provides 
that before any violation of the Act is reported to the United States 
Attorney for institution of a criminal proceeding, the person against 
whom such proceeding is contemplated is to be given appropriate 
notice and the opportunity to present his views, either orally or in 
writing, to the Food and Drug Administration with regard to the con- 
templated proceeding. This gives such a person a valuable opportunity 
to show cause why he should not be prosecuted. In addition, Section 
306 (21 USC Section 336) expressly negatives any construction of 
the statute which would compel the institution of legal proceedings 
for all violations, however trivial, for it declares that nothing in the 
statute is to be construed as requiring the Food and Drug Administra- 
tion to report for criminal prosecution, or, for that matter, for the 
institution of libel or injunction proceedings, minor violations of the 
Act whenever it is believed that the public interest will be adequately 
served by a suitable written notice or warning. 


When the United States Attorney decides that a provable viola- 
tion of federal law has been committed and that prosecutive action is 
warranted, he must next determine what type of action should be 
undertaken. The Federal Food, Drug, and Cosmetic Act, unlike most 
other legislation, gives the government three principal weapons with 
which to attack prohibited adulteration or misbranding: criminal 
prosecution, civil injunction and seizure. It is the responsibility of the 
United States Attorney to determine which weapon in this arsenal shall 
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be employed in the particular case presented. Although the particular 
type of prosecution to be undertaken is generally suggested to the 
United States Attorney by the Justice Department or by the Federal 
Security Agency in the first instance, nevertheless, since the litigation 
when filed is filed in the name of the United States Attorney and 
prosecuted by him, the ultimate responsibility and the ultimate deci- 
sion are his. 


Choosing the Best Legal Weapon 


In determining whether criminal prosecution should be instituted 
or whether one of the civil remedies provided would be more appro- 
priate, many factors must necessarily be carefully and thoughtfully 
weighed. Thus, consideration is given to the gravity of the offense, 
whether aggravating factors are present, whether what was done was 
dangerous to health, the nature of the defendant, whether corporate 
or individual, the previous record of the defendants and other similar 
factors. But the overriding consideration in all cases is the public 
interest, for in keeping with the high purposes which motivated the 
enactment of the Federal Food, Drug, and Cosmetic Act, the protection 
of the consuming public is our primary concern. We therefore seek 
the particular legal weapon or weapons—if the employment of more 
than one is deemed necessary—which will best serve that end. 


With respect to criminal prosecutions there is some overlapping 
between violations of the Federal Food, Drug, and Cosmetic Act and 
violations of that section of the Federal Criminal Code dealing with 
mail fraud (Title 18, USC Section 1341). Thus, a fraudulent mail- 
order drug business would doubtless violate both statutes. In this area 
the Food and Drug Administration and the Post Office Department, 
assisted by the United States Attorney, work closely together. The 
matters which upon completion of the investigation do not appear to 
be suitable in the opinion of the United States Attorney for prosecu- 
tion under the Mail Fraud Statute may be prosecuted instead under 
the Federal Food, Drug, and Cosmetic Act. The reverse is also true. 


Whatever legal weapon is finally decided upon by the United 
States Attorney, it is next his obligation to prepare the necessary 
pleadings or other legal documents required to commence the pro- 
ceeding. In the event of a criminal prosecution he is responsible for 
the preparation of the indictment or information; should an injunction 
be sought he must prepare the complaint, and if a temporary restrain- 
ing order and preliminary injunction are sought, the affidavits and 
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other moving papers; and should a seizure be instituted he is required 
to prepare the libel to be filed in the district court. 


After the proceeding, whether criminal or civil is at issue, the 
United States Attorney must then proceed to trial, unless some other 
disposition is made, either by plea in the criminal case, or by default 
or agreement in the civil proceedings. In connection with the trial 
of any of these matters the United States Attorney has, of course, the 
same functions, responsibilities and duties that every trial attorney 
has in the trial of any action. He must prepare the law and the facts, 
interview the witnesses, outline the presentation of his case, prepare 
suggested instructions if a jury trial is to be had, submit a trial brief 
to the court and conduct the court proceedings. 


Entering a Plea 


With respect to a criminal prosecution under the Federal Food, 
Drug, and Cosmetic Act, as in other criminal prosecutions, the de- 
fendants frequently prefer to plead to the information or indictment 
rather than stand trial. In connection with the entry of a plea, the 
United States Attorney frequently has a number of problems presented 
for his determination. For example, a defendant may desire to enter 
a plea of nolo contendere rather than a guilty plea, and the United 
States Attorney must decide whether he would oppose the acceptance 
of such a plea by the court, if given an opportunity to voice such an 
objection. The defendant may desire to enter a plea only to certain 
counts, and the United States Attorney must decide whether the 
acceptance of such a plea to such counts would be in the interests of 
justice and the fair disposition of the particular case. In addition, 
sometimes a plea is sought to be entered on behalf of certain defend- 
ants, corporate or individual, and a dismissal sought as to the remain- 
ing defendants. Here again the United States Attorney is confronted 
with a decision which calls for the exercise of sound discretion. The 
United States Attorney in making these decisions is guided by the 
facts of the case, the particular parties involved, the proper enforce- 
ment of the Act and the accomplishment of its objectives. 


If an injunction proceeding is concluded by the entry of a consent 
decree of injunction, the United States Attorney is responsible for the 
negotiations leading to the preparation of the decree; the scope of its 
provisions ; the persons, firms and corporations who are to be controlled 
by the decree; and the preparation of the decree itself. Here, again, 
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he must consider the particular factual situation which has led to the 
litigation, and the protection which the public is entitled to have. 


As regards a libel proceeding, disposition may be had by default 
or by agreement, if no trial is had. Thus, if no claimant appears, the 
United States Attorney at any time after the return date may move for 
the entry of a default decree of condemnation and forfeiture. Such a de- 
cree simply finds that the article is adulterated or misbranded as charged 
and declares it forfeited to the United States, and orders destruction 
or some other disposition. The disposition ordered by the court is 
carried out by the United States marshal. Adulterated foods or 
worthless drugs would be ordered destroyed by the court. However, 
where the violation involves a misbranded food, for example, the court 
may authorize its sale after relabeling to correct the misbranding or 
order that it be turned over to some charitable institution for use and 
not for resale. Such dispositions are made generally at the suggestion 
of the United States Attorney in consultation with the Food and Drug 
Administration. 


Recovery in Uncontested Seizure 


If the owner of the seized article for any reason does not desire to 
contest the seizure but does desire to recover possession of the article, 
he may appear as claimant and may agree to the entry of a consent decree 
of condemnation and forfeiture. In accordance with the provisions of 
Paragraph (d) of Section 304 of the Act, after the claimant has satis- 
fied the United States Attorney that this would be an appropriate 
disposition, the court may permit the delivery of the seized article 
to the claimant after the entry of the decree and the payment of costs 
and the execution of a good and sufficient bond. 

This form of adjudication is frequently followed where the United 
States Attorney and the Food and Drug Administration believe that the 
misbranding can be corrected by relabeling or where the adulteration 
can be removed by appropriate sorting or segregation. Disposition of 
the seized article released under a consent decree is accomplished by 
the claimant under the supervision of a representative of the Food 
and Drug Administration. When articles have been satisfactorily dis- 
posed of in accordance with the provisions of the consent decree and 
the costs of the supervision by the Food and Drug Administration have 
been paid by the claimant, the Food and Drug Administration renders 
a report of the facts to the United States Attorney, and the claimant 
may then move for release of his bond and the closing of the case. 
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When an injunction is entered either by consent or after trial, 
the United States Attorney remains responsible for its enforcement in 
the sense that it devolves upon him to bring to the attention of the 
court, by appropriate contempt proceedings, any violation of the pro- 
visions of the injunction which he deems merit such action. In such 
contempt proceedings the United States Attorney again has the same 
trial functions that he has in any contested proceeding. 


If a criminal contempt proceeding is successfully prosecuted, or 
if a criminal case is successfully prosecuted or disposed of by plea, 
the United States Attorney is then confronted with the problem, before 
many courts, of making a recommendation to the court as to the penalty 
which should be imposed. Before those courts which ask for such a 
recommendation—and they are not required to do so—the recom- 
mendation is made which is believed to be consistent with the facts 
and the end sought to be achieved in the particular case. The United 
States Attorney may recommend a fine, or fine and imprisonment, or 





imprisonment alone, or a fine and a probationary period, or probation 
alone. If probation is suggested, he may suggest certain conditions of 
probation, which the court is free to accept or reject, which are believed 
to be in the public interest as, for example, that the particular individ- 
ual not be permitted to engage in a particular type of enterprise, since past 
experience has shown that he cannot be trusted to do so and conduct 
his business in accordance with law. 


Government Appeals 


Should a criminal case be lost, the United States Attorney’s func- 
tions with respect to that case are generally ended, for under federal 
rules it is only rarely that the government may appeal. If a civil pro- 
ceeding is lost in the trial court, the United States Attorney must make 
the decision, in the first instance, whether to recommend the prosecu- 
tion of an appeal. Whether he decides in favor of an appeal or against 
the taking of this step, he must support his decision in the form of a 
letter memorandum to the Justice Department. There it is reviewed, 
and the United States Attorney’s recommendation is either followed or 
modified. 


In the event an appeal is undertaken to the United States Court of 
Appeals, the United States Attorney is responsible for all steps on 
the government’s behalf, in the proper preparation and presentation of 
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the government’s case. He must see to it that the time limitations 
governing appeals are strictly adhered to, that the record is correctly 
prepared and contains everything necessary to a proper consideration 
of the points which the government intends to raise, the preparation 
of the briefs and the making of the argument before the appellate court. 
Should the government be successful on the appeal, the United States 
Attorney has the function of spreading the mandate of reversal in the 
trial court. 


Appeal by Defendant 


When the government is successful in the trial court, either in 
criminal or civil proceedings, the decision whether to take an appeal 
lies, of course, with the defendant. If the defendant undertakes an 
appeal, then the United States Attorney, on the government’s behalf, 
has the same responsibilities in connection with such appeal as in the 
case where the government takes the appeal. The United States 
Attorney does not have responsibility for any appeal beyond the United 
States Court of Appeals. Should an appeal be taken either by the 
United States or by the opposing party to the United States Supreme 
Court, the responsibility for the proceedings there passes to the office 
of the Solicitor General of the United States in the Department of 
Justice. Of course, the United States Attorney who has handled the 
matter in the trial court and in the court of appeals, being thoroughly 
familiar with it, renders whatever help and makes whatever sugges- 
tions he can to the Solicitor. 


Throughout, and at all stages, the United States Attorney receives 
the generous cooperation and assistance of the Food and Drug Ad- 
ministration and the General Counsel’s Office of the Federal Security 
Agency, as well as of the Department of Justice. 


To conclude, some notion of the government’s activity and, hence, 
that of the United States Attorney, as reflected in court proceedings, 
may be gained from the fact that in the fiscal year 1951, four civil 
injunctions were requested, 347 criminal prosecutions were instituted 
and 1,341 seizures were accomplished.? It seems apparent from this 
high level of activity—which promises to increase—that more and 
more people are going to have more and more contact with the Federal 
Food, Drug, and Cosmetic Act and with the United States Attorney. 

[The End] 





2 Annual Report of the Food and Drug 
Administration (1951), p. 21. 
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The Attitude of the Supreme Court 
TOWARD THE FOOD AND DRUG ADMINISTRATION 


By THOMAS W. CHRISTOPHER 


In This Lecture in The Food Law Institute's Program of 
Graduate Food and Drug Law Instruction at New York Uni- 
versity School of Law, the Author Seeks to Determine if 
the Supreme Court Is Becoming More Severe with the FDA 


T IS HARD for a student of administrative law to escape the con- 

clusion that federal courts give favored treatment to certain admin- 
istrative agencies. To cite an old example, in the decade following 
the first World War, the courts gave the Federal Trade Commission 
a bad time, subjecting it to very broad and critical review. At the 
same time, the Interstate Commerce Commission was given great 
latitude, review being narrow in scope. 

Likewise, courts alter their views of the wide or narrow scope which 
they should give to the review of various agencies. In the 1940's, for 
example, the Supreme Court restricted the scope of review of the 
FTC, affording greater latitude to that agency. After having ridden 
herd on the commission for decades, the Supreme Court wrote in 
1946 that “judicial review is limited. It extends no further than to 
assert whether the Commission made an allowable judgment in its 
choice of the remedy.” * 

The Food and Drug Administration has generally been consid- 
ered as among the favored. The Sullivan decision,’ for example, dem- 
onstrated that the justices were willing to strain a point in order to 
grant power which the FDA thought it needed. 

But in the light of the Jam decision * in 1951, and perhaps also 
of the reversals in 1951 and 1952 in the lower courts, one may well 





1 Jacob Siegal Company v. FTC, 1946-1947 2U. 8S. v. Jordan James Sullivan, 332 
CCH TRADE CASES {f 57,451, 327 U. SS. U.S. 689 (1948). 
608 (1946). 362 Cases . . . Jamv. U. 8., 340 U. S. 
593 (1951). 


365 








PAGE 366 FOOD DRUG COSMETIC LAW JOURNAL—JUNE, 1952 


Mr. Christopher Is Professor of 
Law, Emory University, Georgia 








wonder if the FDA is about to be cast into outer darkness. It is hard 
to escape the thought that the days of calm weather are over. It is 
the purpose of this paper to examine this thesis, with the view, on 
the basis of a critical analysis, of trying to determine if the Supreme 
Court is becoming more demanding of and less generous with the FDA. 


As a preliminary, I am inclined to believe that the Court is swing- 
ing away from the “let the agency have free reign” philosophy so 
common in many administrative-agency cases in the 1940’s, and is 
moving part way back toward the broad scope-of-review doctrine so 
prevalent in prior decades (but this is not to say it will ever go back 
all the way). Some of the recent decisions indicate this trend, for ex- 
ample, the Universal Camera decision,* as do some of the dissents. If 
denial of certiorari has any significance in this respect, and I submit that it 
may have some probative value at least in indicating the mood of the 
Court as to what they deem important, the record lends a little support 
to my belief here—for it seems to me that some of the decisions on 
which review has been denied by the Supreme Court are flatly con- 
trary to the broad-discretion doctrine laid down in such cases as the 
Siegal decision.® But this belief is based less on concrete evidence 
than on “feel of a mood” in the Court. Sensing of a mood is a method 
with which many law teachers have no patience, but practicing lawyers 
are generally more tolerant with this technique. On this basis, I 
submit that the Court (and the whole country) is taking a stricter 
attitude toward administrative agencies. 


As a beginning in our analysis to determine whether or not the 
Court is becoming more severe with FDA, it may be useful to set up 





* Universal Camera Corporation v. NLRB, 5’ Footnote 1; see also Alberty v. FTC, 
340 U. S. 474 (1951). 182 F. (2d) 36 (CA D. C., 1950), cert. den., 
; 340 U. S. 818 (1950). 
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some general principles used by the Supreme Court in dealing with 
administrative tribunals. We shall then apply these to the various 
decisions under the 1938 Act to see if any pattern of uniformity can 
be found. The following general principles are worthy of attention 
in this regard: 


(1) The Supreme Court, as already pointed out, goes through eras 
of letting a particular agency alone and other eras of watching it with 
a magnifying glass. 

(2) Also, it seems beyond doubt that the Court is influenced by 
the standing of the agency. As Professor Davis puts it: 

The extent of the judicial inquiry in any case depends not only upon legal 
formulas and theories but also upon judicial psychologies. When judges have 
confidence in agencies’ thoroughness and integrity, a strong case is required to 
move the judges to dig deeply into the problem, whether the problem is regarded 
as one of law or fact or discretion. But when the agency’s work seems slipshod 
or responsive to ulterior influence, conscientious judges are likely, irrespective of 
formulas and theories, to do what is necessary to assure that justice is done.* 

This point must not be built up to mountain size, but it is undeni- 
able that it plays an important part in the scope of review. 


(3) Likewise, the particular topic under review plays a part. 
Today, for example, if a freedom-of-speech question is included in the 
case, from whatever source, agency or tribunal, the Court is likely 
to give every detail close scrutiny. 


(4) Too, the Supreme Court is most conservative in interfering 
where the agency has merely exercised its authority to promulgate 
legislative rules, and quasi-legislation. In the Quaker Oats decision,’ 
Mr. Chief Justice Stone wrote: 


The review provisions were patterned after those by which Congress has pro- 
vided for the review of “quasi-judicial” orders of the Federal Trade Commis- 
sion and other agencies, which we have many times had occasion to review. 
Under such provisions we have repeatedly emphasized the scope that must be 
allowed to the discretion and informed judgment of an expert administrative 
body . . . . These considerations are especially appropriate where the review is of 
regulations of general application adopted by an administrative agency under its rule- 
making power in carrying out the policy of a statute with whose enforcement it is 
charged. (Italics supplied.) 


The above quotation takes on even greater significance when it 
is remembered that the Act required substantial evidence in standard- 
making. 





* Davis, Administrative Law (1951), pp. (1943). See also American Telephone and 
905-906. : Telegraph Company v. U. S., 299 U. S. 232 

™Kederal Security Administrator v. (1936); U. 8S. v. George 8. Bush & Com- 
Quaker Oats Company, 318 U. S. 218 pany, 310 U.S. 371 (1940). 
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(5) On the other hand, the Court does not restrict itself in review 
in the case of administrative rules which are primarily interpretative. 
So, if the agency is merely interpreting the statute, the Court may 
go all the way in review.® 


(6) Another principle which finds a good deal of (but not com- 
plete) support in the decisions is the following: More respect is 
given to an administrative interpretation of a statute through adjudica- 
tion than to the agency’s mere interpretative rules. Thus, a rule which 
arises out of an adversary trial in the agency carries more weight 
than one which unilaterally comes out of the administrator’s office.® 


(7) Of prime importance in any decision is the approach which 
the Court takes to the administrative problem. 


One approach may be termed “logical.” Judges like to write 
their opinions in this vein. This approach includes logical analysis, 
and the application of the literal meaning of words. The crucial step 
here in determining the scope of review is logically to separate “fact” 


from “law.” 


Without doubt, this approach is frequently used by judges in 
arriving at decisions (and it appears to be almost universally used 
in teaching law). But unless we are to believe that the judges are 
devoid of logic, we cannot accept this as being the only approach of 
the courts. 


Another approach may be termed the “policy” approach.”® Here, 
questions of policy regarding the separation of duties of the agencies 
and the courts play a vital role. The Siegal decision,"' granting to 
the FTC greater scope as to remedy, is a “policy” decision, for logically, 
under the statute there, the Court had unrestricted power to substitute 





336 U. S. 245 (1949). Also see annotations 
in 73 L. Ed. 322 and 84 L. Ed. 28. 

” See Dickinson, Administrative Justice 
and the Supremacy of Law (1927), pp. 
216-233. In 1938, Professor Felix Frank- 
furter, in speaking of a Supreme Court 


® Tax cases illustrate this point, as do 
some national labor relations decisions. 
See Lilly v. Commissioner of Internal 
Revenue, 72 S. Ct. 497 (1952). 

® Fishgold v. Sullivan Drydock & Repair 
Corporation, 328 U. S. 275 (1946): ‘‘The 


ruling of the Director may be resorted to 
for guidance. But his rulings are 
not made in adversary proceedings and 
are not entitled to the weight which is 
accorded interpretations by administrative 
agencies entrusted with the responsibility 
of making inter partes decisions.'’ Skid- 
more v. Swift &€ Company, 323 U. S. 134 
(1944); International Union . . v 


Wisconsin Employment Relations Board, 


decision, said that ‘‘the Court, as a mere 
matter of statutory language, could have 
gone one way as easily as the other. Why 
did they go the way they did? Because 
the Court felt that different considerations 
of policy governed the fixing of rates for 
mail carriage from those relevant to the 
fixing of freight rates."’ (24 American Bar 
Association Journal 285 (1938).) 
4 Footnote 1. 
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its own judgment, but chose not to do so.'* The current use of such 
phrases as “warrant in the record,” “rational basis in law,” and 
“allowable judgment” arises out of this kind of approach to the 
administrative problem under review.* 

The use of the “logical” approach in writing a decision where the 
result reached was at least in part by the “policy” approach explains 
to some extent why prognostication based on closed analysis of the 
language of a decision is so risky. It is helpful in prognostication to 
keep in mind that decisions are written as a result of factual situations 
and to end particular disputes, not as legal treatises for future 
scholarly edification. 

To be sure, the foregoing general principles may contradict each 
other, and they often are ignored. But at least they appear to have 
a good deal of validity, and thus will be of value in analyzing and 
understanding a series of cases. With them in mind, we can study and 
compare the decisions of the Supreme Court under the Food and Drug 
Act of 1938. 


Quaker Oats, Dotterweich and Walsh Decisions 


In the Quaker Oats decision,'* the Court sustained a standard and 
ruled that truthful and informative labeling would not justify a devia- 
tion from such a standard. The Court there is dealing, primarily, with 
one section of the Act (401). Congress, by Section 401, authorized the 
promulgation of standards, and such standards thus are quasi-legislative. 
The Court ordinarily treats such promulgations with great respect, as 
previously pointed out. Except to find that the standard was based 
on substantial evidence in the record, the work of the Court in the 
decision deals primarily with Congressional intent and not with ad- 
ministrative action. Here the justices had to decide whether or not a 
unilateral interpretation of the Act by the Administrator was sound. 
But although they decided with the agency, there is little if anything 
to indicate that their opinion was influenced by anything except the 
Act and Congressional history. The decision is written in a “logical” 
vein, and appears to have been motivated largely by a “logical” ap- 
proach. The only real use of the “policy” approach is in the decision 
to restrict the scope of appeal as to the legality of the standard. 
Nevertheless, the decision as a whole indicates that the mood of the 





2 For an excellent discussion of the ap- 13 See Dobson Vv. Commissioner, 320 U. S. 
proach of courts to “‘fact-law’’ questions, 489 (1943). 
see Davis, work cited, at pp. 874-880. 4 Footnote 7. 
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Court is to interpret the Act so as to carry out the policy behind the 
legislation. 

In the Dotterweich decision,” even more than in the Quaker Oats 
case, the Court makes use of the underlying philosophy of the Act. 
Mr. Justice Frankfurter writes: 

The purposes of this legislation thus touch phases of the lives and health of 
people which, in the circumstances of modern industrialism, are largely beyond 
self-protection. Regard for these purposes should infuse construction of the 
legislation if it is to be treated as a working instrument of government and not 
merely as a collection of English words. 

The entire decision is molded so as to fit this philosophy. Unlike the 
Quaker Oats case, the Court here is dealing entirely with the meaning 
of the Act. 


The decision in the Walsh case ** is purely a matter of statutory 
construction, and is “logical” in approach. But the fact that the Court 
gives a liberal interpretation to a criminal statute, interpreting it in 
favor of the government, indicates a desire to effectuate the policy 
of the Act, rather than to pick and choose over the exact, literal mean- 
ing of words and phrases. 


Sullivan, Kordel, Urbeteit and Mytinger & Casselberry Cases 


The Sullivan decision * uses the “logical” approach in construing 
the language, and is not very convincing in doing so. The result is 
then justified as carrying out the over-all intent of the entire food 
and drug Act. Mr. Justice Black writes: “Given the meaning that 
we have found the literal language of Section 301 (k) to have, it is 
thoroughly consistent with the general aims and purposes of the Act.” 
Few opinions of the Supreme Court have gone further in stretching the 
literal language to obtain a desired result. In truth, the decision can 
only be explained in terms of policy—the policy of allowing the Food 
and Drug Administration ample authority to enforce the Act effec- 
tively. This type of approach is, of course, not unusual in higher 
courts, nor is it subject to criticism as such. Law is not mere mechanics. 

In the Kordel** and Urbeteit® cases, the Court expressed a pur- 
pose of not allowing technical evasions of the Act. Thus, the words 
of the statute are again given meanings which will carry out the 
purpose of the statute. 





%U. §. v. Dotterweich, 320 U. S. 277 7 U.S. v. Sullivan, cited at footnote 2. 
(1943). 1% Kordel v. U. S., 335 U. S. 345 (1948). 
%U. §. v. Walsh, 331 U. S. 432 (1947). ” U. S. v. Urbeteit, 335 U. S. 355 (1948). 
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To this writer, the most amazing decision of them all is that of 
Ewing ...v. Mytinger & Casselberry.*° In effect, there the Court says that 
it will not even investigate a charge of harassment by the Adminis- 
trator. This opinion indicates supreme confidence in the FDA, and 
also a willingness to allow the agency full reign in its pretrial actions. 
The approach in the decision is purely “logical,” but the policy of not 
interfering before the court trial is evident. 


Jam Decision 

The Jam case *' is the first one before the Supreme Court in which 
a conflict between two parts of the statute plays an important role. In 
deciding it, the Court is literal in its definition of words. Where it 
would make a difference, the Court has never taken this literal ap- 
proach in previous decisions. In the face of the “policy” motivation 
behind the Sullivan decision, the Court here writes: 

If Congress wishes to say that nothing shall be marketed in likeness to a food 
as defined by the Administrator, though it is accurately labeled, entirely whole- 
some, and perhaps more within the reach of the meager purse, our decisions 
indicate that Congress may well do so. But Congress has not said so. It 
indicated the contrary. 

In other cases, the Court has read words into the Act, and has 
interpreted the actual words in the light of the over-all purpose of the 
legislation. Here it is literal with the words, and reads the sections 
in isolation. Of course, the administfative regulation in question did 
not arise out of an adjudication as did the question of the standard 
in the Quaker Oats case and, thus, review here is broader in scope. It 
is perhaps significant that similar words to those quoted above could 
have been used in the Quaker Oats and Sullivan decisions—but were not. 


What Does the Jam Case Decision Indicate? 

The question now arises as to whether or not the Jam decision 
indicates that the Supreme Court will assert greater control in food 
and drug matters in the future. 

It can be argued that this opinion serves notice that the Justices 
will be more “logical” and literal in dealing with the food and drug 
Act in the future. 

On the other hand, the decision may be rationalized on the ground 
that the Court was shocked at the idea of outlawing imitations, and 
that the opinion is merely to justify their conclusion. 





2 339 U. S. 594 (1950). 162 Cases . . . Jam v. U. S., cited 
at footnote 3. 
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Still, one cannot escape the fact that in all prior decisions the 
Court has thought only of giving full play to the purpose of the statute. 
Yet, if this opinion means what it seems to mean, the justices have 
here severely crippled the effectiveness of standards. So, here they 
have ignored the underlying purpose and looked only at the words. 


Of course, it is entirely possible that the “Quaker Oats Court” 
would have decided the Jam case the same as here. But it would seem 
that if they did, the language of one or the other decision would have 
to be modified, for in the former decision the Court makes it plain 
that the purpose of the Act is the principal question to consider. The 
same remarks apply to the Sullivan decision. 


Three Significant Points 


The real significance, I submit, of the Jam decision lies in the 
following points: 

First, it demonstrates that the Supreme Court still has a mind 
of its own in these matters. It in no way indicates that any of the 
prior decisions would be decided differently today. Now that more of 
the technical difficulties of the statute are coming before the courts, 
it may well be that these will receive less of the “policy” approach 
in motivation and will be allowed to stand or fall on their own merits. 
To my mind, the only real dangers lie in the conflicting and technical 
sections of the Act, and some Congressional amendments may be 
necessary here. 


Then, contrary to what has sometimes been thought, the Court 
does consider the economic implications of the various alternatives. 
It is plain here that the Supreme Court could not bring itself to out- 
law all imitations without an absolute directive from Congress. To be 
sure, the Court has ignored economic factors in prior cases, but it 
must be remembered that none of those cases had the same effect 
of sweeping away all imitations. 


Last, it is difficult to escape the conclusion that the statute does 
provide for imitations. Generally, in the prior cases, the Court was 
dealing with attempts to evade the Act. Here the Act provides for 
imitations in express words. The decision thus appears to be sound 
in law. It may well be that this law is misapplied in that the product 
here was not an imitation, but this would not affect the soundness of 
the principle of law announced. [The End] 
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OF THE FEDERAL FOOD, DRUG, AND COSMETIC ACT: 


Restitution Re-examined 
By JOHN PHILIP NOLAND, Jr. 


. . . A Major Food, Drug, and Cosmetic Act Problem Is 
Discussed in This Research Study by a Fellow in the 
Food Law Institute's Program at New York University 


HE rather acrimonious Mytinger case’ egged the Food and Drug 

Administration to toss the tinderbox of restitution into the arena.’ 
Proper bureaucratic stoking has raised a child’s birthday candle to 
something of wildfire proportions. This paper is designed as a fire 
extinguisher. 

I shall concern myself with the single proposition that the Food, 
Drug, and Cosmetic Act of 1938 affords no jurisdiction to grant resti- 
tution. That solitary theme is the alpha and omega of this discussion. 
A moment’s reflective pause might call to mind many situations where 
the restitutional remedy would be impossible, impractical or other- 
wise inequitable. But such occasions lie beyond this draft’s scope. 
I choose not to dilute first principles by skirmishing in the lee of an 
abandoned fortress. I deny the availablity of the remedy. 


With due apologies to J. McColloch,’ I hope to give the Consti- 
tution a circumspect dusting as a sine qua non. 


Rent and Price Control Theory 


Distinguishing the Supreme Court decisions in point seems the 
most efficient method of proceeding against the rent and price control 
cases: 








1 Pwing et al. v. Mytinger & Casselberry, 
Inc., 339 U. S. 594, 70 S. Ct. 870 (1950). 

2In more ways than one. Besides the 
Mytinger case, see also Miss Selma Le- 
vine’s article, ‘‘Restitution—A New En- 
forcement Sanction,’’ 6 FOOD DRUG COS- 
METIC LAW JOURNAL 503 (July, 1951). 


In large measure this paper is intended as 
a rebuttal of arguments raised by Miss 
Levine 

3U. §. v. One Article of Device Labeled 
“Spectro-Chrome”’ and Accompanying La- 
beling, 66 F. Supp. 754 (DC Ore., 1946). 
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The Hecht Case —The focal point of our attention, Section 205 (a) 
of the Emergency Price Control Act of 1942,* and its equivalent, Sec- 
tion 206 (b) in the Housing and Rent Act of 1947,° first reached the 
highest court in Hecht Company v. Bowles.* 


Section 205 (a) provides that the Administrator, if he believes 
violations have occurred or are threatened, may apply to the courts: 


... for an order enjoining such acts or practices, or for an order enforcing 
compliance with such provisions, and upon a showing . such person has 
engaged or is about to engage in any such acts or practices a permanent or 
temporary injunction, restraining order, or other order shall be granted without 
bond. (Italics supplied.) 


Without more than application of common sense to common 
English we should readily perceive gross jurisdictional distinctions 
between this language and that of Section 302 (a).* But on to the 
cases: 


In the Hecht case the Administrator, finding a department store 
exceeded maximum prices and failed to keep records as required by 
certain regulations, prayed an injunction encompassing those particu- 
lar violations. The district court dismissed the action as “unjust” and 
“not in the public interest” after finding, as respondent pleaded, all 
mistakes were in good faith and were corrected as quickly as discov- 
ered. The court of appeals reversed and construed Section 205 (a) to 
require issuance of an order as a matter of course, once violations were 
established. The Supreme Court found it within the court’s dis- 
cretion to fashion an appropriate decree.” 


For our purposes the important thing is to note that the court’s 
power to shape its mandate hinges upon what the Supreme Court 
called a “faithful reading” of the “other order” language in Section 
205 (a). Further, the Supreme Court pointed to a passage in the Act’s 








*56 Stat. 33 (1942), 50 USC Appendix or other order’ be granted. Though the 


Sec. 925 (a). Administrator asks for an injunction, some 
561 Stat. 199 (1947), 50 USC Appendix ‘other order’ might be more appropriate, 
Sec. 1896 (b). or at least so appear to the court... . It 


6 321 U. S. 321, 64 S. Ct. 587 (1944). 

™ Section 302 (a)"’ is used repeatedly in 
this article, each time meaning Section 302 
(a) of the Federal Food, Drug, and Cos- 
metic Act of 1938. 

8 49 F. Supp. 528 (D. C., 1943). 

°137 F. (2d) 689 (CA D. C., 1943). 

1” ‘Tt seems apparent on the face of § 205 
(a) that there is some room for the exer- 
cise of discretion on the part of the court. 
For the requirement is that a ‘permanent 
or temporary injunction, restraining order, 


is indeed not difficult to imagine that in 
some situations that [referring to a lower 
court suggestion that the district court re- 
tain jurisdiction with permission for the 
Administrator to renew his request for re- 
lief if violations recur] might be the fair- 
est course to follow and one which would 
be as practically effective as the issuance 
of an injunction. Such an order, more- 
over, would seem to be a type of ‘other 
order’ . . . more appropriate for the evil 
at hand than the one which was sought."’ 
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legislative history showing a Congressional desire to grant the courts 
essentially full equity powers, and concluded :” 

Hence we resolve the ambiguities of section 205 (a) in favor of that inter- 
pretation which affords a full opportunity for equity courts to treat enforcement 
proceedings under this emergency legislation in accordance with their traditional 
practices, as conditioned by the necessities of the public interest which Congress 
has sought to protect .... 

Thus the purple passages '* in the Hecht case re the almost limit- 
less powers of an equity court, particularly the spell which public 
interest casts upon a statutory construction problem,” are bound irre- 
trievably to the “other order” wordage, and meaningless in the food 
and drug field unless we can find there an equally bountiful grant of 
equity jurisdiction. Can we? 


The Warner Case.—Porter v. Warner Holding Company™ is an- 
other Supreme Court decision construing the jurisdictional grant of 
Section 205 (a). Here the Administrator sought “to restrain” ** rent 
overcharging and to require restitution of excessive rents collected 
in the past. Both lower courts found they lacked jurisdiction to 
award restitution.** The Supreme Court reversed, significantly resting 
jurisdiction to issue a mandatory order on precisely the same basis 
as in the Hecht case: 

As recognized in Hecht Co. v. Bowles the term “other order” con- 
templates a remedy other than that of an imyunction or restraining order,” a 
remedy entered in the exercise of the District Court’s equity discretion. An 
order for the recovery of restitution of illegal rents may be considered a proper 
“other order” on either of two theories: 


(1) It may be considered as an equitable adjunct™ to an injunction de- 


cree .... But where, as here, the equity jurisdiction of the court has properly 








™ ‘Such courts are given jurisdiction to 
issue whatever order to enforce compliance 
is proper in the circumstances of each par- 
ticular case."" S. Rept. No. 931, 77th Cong., 
2d Sess. 

2 ‘*The essence of equity jurisdiction has 
been the power of the Chancellor to do 
equity and to mould each decree to the 
necessities of the particular case. Flexi- 
bility rather than rigidity has distinguished 
it. The qualities of mercy and practicality 
have made equity the instrument for nice 
adjustment and reconciliation between the 
public interest and private needs as well as 
between competing private claims."’ 

13 A problem which might otherwise trou- 
ble even a federal judge's conscience. 

14 328 U. S. 395, 66 S. Ct. 1086 (1946). 

1% These are the words of Section 302 (a) 
as well. 

% In the Eighth Circuit (151 F. (2d) 529 
(1945)), the Administrator tried to obtain 
restitution because some cases made it 


available under the Fair Labor Standards 
Act. However, the court held that the 
principle of exclusiveness of statutory rem- 
edy applied to the Emergency Price Con- 
trol Act and said that a court could not 
enlarge an express scheme of enforcement. 

7 Note that the Supreme Court is distin- 
guishing ‘‘a restraining order’’ from other 
forms of equitable decree, and note that 
power ‘‘to restrain’’ is all Section 302 (a) 
confers. 

% Query: When the court speaks of ‘‘an 
adjunct’’ in the context, does it mean a 
mechanical arrangement where the injunc- 
tion decree incorporates a restitution or- 
der? It would seem that, under the power 
to make an “other order,’’ restitution may 
be ordered without an injunction and so 
the restitution order is not adjunctive, in 
the legal sense, to the jurisdiction to issue 
injunctions. U. 8S. v. Moore, below, lends 
support for this view. 
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been invoked” for injunctive purposes, the court has the power to decide all 
relevant matters in dispute and to award complete relief .... 


(2) It may be considered as an order appropriate and necessary to enforce 
compliance with the Act. Section 205 (a) anticipates orders of that character, 
although it makes no attempt to catalogue the infinite forms and variations ” 


The inherent equitable jurisdiction which is thus called into play clearly 
authorizes a court, in its discretion, to decree restitution of excessive charges 
in order to give effect to the policy of Congress ™ (Italics supplied.) 

The Administrator’s position, in the district Court ** and in his 
brief before the Supreme Court, argued restitution was authorized as 


an “other order,” and not—as it may seem to Miss Levine ** in retro- 
spect— as an inherent equity power of the court. 


The Supreme Court alludes to the identical legislative history ** 
cited in the Hecht case to reinforce its opinion, and calls the state- 
ment “an unmistakable acknowledgment that courts of equity are 
free to act under Section 205 (a) in such a way as to be most respon- 
sive to the statutory policy of preventing inflation.” Is there such “an 
unmistakable acknowledgment” of the court’s equitable prerogatives 
in the Food, Drug, and Cosmetic Act’s history ? 


The Supreme Court further impresses the reader with the vitality 
of the exact language in Section 205 (a). It remarked that the action 
at law for damages by “an aggrieved purchaser or tenant” under Sec- 
tion 205 (e): 

in no way conflicts with the jurisdiction of equity courts under 205 (a) 
to issue whatever “other order” may be necessary to vindicate the public interest, 
to compel compliance with the Act and to prevent and undo inflationary 
tendencies. 

I must emphasize, to the point of tiresomeness, that the inherent 
equity jurisdiction of the district court *° to which the Supreme Court 
refers is not the root of the power to order restitution—but more of 
that later. The court recognizes this fact; witness the following lan- 
guage as to the power conferred by Section 205 (a): “. . . it is an 
occasion where Congress has utilized, save in one aspect, the broad 





260 F. Supp. 513 (DC Minn., 1944). 

23 Footnote 2, above. 

* Footnote 11, above. 

2% ‘*This proceeding was instituted by the 


1% Query: Would 205 (a) have invoked 
“equity jurisdiction’’ in this sense in the 
absence of the words ‘‘other order’’? 


2 Query: Does not 302 (a) ‘‘catalogue’’ 
the precise form of the only order it au- 
thorizes, that is, a prohibitory injunction 
‘‘to restrain”? 

21 Note that the court's ‘“‘inherent equity 
jurisdiction’’ must be ‘‘called into play.”’ 
This means a Congressional authorization 
and not a mere equitable prayer in the 
complaint, for the petitioner cannot in- 
crease the court's jurisdiction. More of 
this subsequently. 


Administrator under 205 (a) . . Thus ° 
the Administrator invoked the jurisdiction 
of the District Court to enjoin acts and 
practices made illegal by the Act and to 
enforce compliance with the Act. Such a 
jurisdiction is an equitable one. Unless 
otherwise provided by statute, all the in- 
herent equity powers of the District Court 
are available for the proper and complete 
exercise of that jurisdiction. . ~ 
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” (Italics supplied.) This 


is judicial observance of Congressional right to call into play as much 


or little of equitable principles as seems meet to Congress. 


Note the 


admission that Section 205 (a) withdrew “one aspect” of equity 


jurisdiction from the courts.*® 


Justice Jackson took no part in the decision. Rutledge, Frankfur- 


ter and Reed dissented. 


Their opinion plainly states that the major- 


ity thought Congress conferred the restitution remedy by using “other 


order” in the context of Section 205 (a).?’ 


These three judges quit 


the scene with ringing words for those who would find restitution 


among food, drug and cosmetic dispensations: 


“ce 


even courts of 


equity may not grant relief in disregard of the remedies specifically 


defined by Congress.” 


Such lengthy analysis of Supreme Court decisions ** makes for 


short shrift of lesser court holdings. 


The pre-Warner cases showed 


almost prophetic qualities in tracking the courts’ jurisdiction to their 
lair.2° The post-Warner cases, as is easily understood, rely exclusively 


on the Supreme Court rationale.*° 





7% The opinion is mute as to which 
‘“‘aspect’’ the court has in mind. Frank- 
furter’s opinion in the Hecht case makes 
waiver of bond appear to be the one aspect. 

27 The dissenters are of opinion that the 
statutory remedial scheme is so ‘“‘highly 
integrated"’ it evinces Congressional intent 
to forbid the overlap which occurs if the 
Administrator may sue for restitution, de- 
spite the private cause of action in 205 (e) 
—that is, the remedies are inconsistent. 

* This line of cases, Supreme Court and 
other opinions, is well sprinkled with ad- 
versions to S. Rep. 931, p. 2, to the effect 
that ‘‘of all the consequences of war, ex- 
cept human slaughter, inflation is the most 
destructive.’" Query: Is not the court sug- 
gesting that it is construing Section 205 
(a) as liberally as it would any other stat- 
ute in the light of public policy? Could 
pretenders to restitution under the Food, 
Drug, and Cosmetic Act hope for more 
favorable treatment in the light of its pub- 
lic policy ? 

2In Brown Vv. Southwest Hotels, Inc., 
50 F. Supp. 147 (DC Ark., 1943), the court 
required defendant to file certain reports 
but refused, under the circumstances, to 
enjoin excessive hotel rentals after com- 
menting on the fact that 205 (a) sets forth 
remedies ‘‘in the disjunctive, or the alter- 
native’’ and hence grants discretion as to 
the type of order to be entered. Brown v. 
Regal Typewriter Company, 52 F. Supp. 
113 (DC N. Y., 1943), agreed as to the 


discretionary character of the ‘‘other or- 
der’’ which a court might make (plaintiff 
had insisted that 205 (a) made issuance of 
an injunction against price violators man- 
datory). The Massachusetts District Court 
in 1945, in O. P. A. v. Georgian Hotel Com- 
pany, 60 F. Supp. 155, decreed restitution 
of excess rents as an appropriate ‘‘other 
order’’ which 205 (a) empowers the court 
to grant. Bowles v. Skaggs, 151 F. (2d) 
817 (CCA-6, 1945), laid the restitution power 
squarely upon the words ‘‘other order."’ 
* In Creedon v. Randolph, 165 F. (2d) 
918 (CCA-5, 1948), the court said: ‘*The 
Powers invoked were not precisely the 
ordinary equity powers, but those estab- 
lished by section 205 (a) of the Act,’’ but 
held restitution was within the court's 
power. The Warner Holding Company case 
bottomed the court's view on the availa- 
bility of the restitution remedy in Creedon 
v. Bowman, 75 F. Supp. 265 (DC Pa., 1948); 
Warner Holding Company v. Creedon, 166 
F. (2d) 119 (CCA-8, 1948); Gates v. 
Woods, 169 F. (2d) 440 (CCA-4, 1948); Cob- 
leigh v. Woods, 172 F. (2d) 167 (CA-1, 
1949); Woods v. La Jeunesse, 82 F. Supp. 
445 (DC N. H., 1949); Woods v. Trbusek, 
83 F. Supp. 175 (DC N. Y., 1949); Woods 
v. Richmond, 174 F. (2d) 614 (CA-9, 1949); 
Woods v. Blake, 8 F. Supp. 570 (DC 
N. J., 1949): Woods v. Witzke, 174 F. (2d) 
855 (CA-6, 1949); Woods v. McCord, 175 F. 
(2d) 919 (CA-9, 1949); Woods v. Vendetti, 
(Footnote 30 continued on next page) 
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The Statute—Before leaving the price and rent cases it is fitting 
to have another look at the statute in question. It states two forms of 
petition to the courts: (1) “for an order enjoining such acts or prac- 
tices” as violate the act or threaten violations and (2) “for an order 
enforcing compliance with such provisions.” It states three remedies 
the courts are empowered to bestow: (a) “permanent or temporary 
injunction,” (b) “restraining order” or (c) “other order.” 


Failure to distinguish properly the grant of power and the objects 
sought to be accomplished by the exercise of such power has confused 
some courts and writers to speak of “enforcing compliance with such 
provisions” as if it were the source of power rather than as a design 
towards which the actual grant is directed.*! The granting words of 
Section 205 (a) seem broad enough to confer full ** equitable powers 
on the court, but the distinction being made is vital when superimpos- 
ing this line of cases on food and drug legislation. Obviously, the 
purpose of jurisdiction in both areas, though not so precisely voiced in 
the Food, Drug and Cosmetic Act, is to “enforce compliance with 
such provisions.” However, the grant in one field is quite broad and 
in the other it is “to restrain violations.” If the object were the grant, 
it would be difficult to deny the courts more powers in the one case 
than in the other, and the salient distinctions in Sections 205 (a) and 
302 (a) would be empty verbiage. 


The Finale—The Supreme Court has written a terminal word for 
this chapter. Last year, in U. S. v. Moore,** it patiently retraced the 
postulates of the Warner case for the guidance of courts and advocates. 
The question involved the court’s power to award restitution though 
a negative injunction was inapplicable.** The Supreme Court surveyed 
its own handiwork in the Warner litigation, saying : 

This court reversed, concluding that an order of restitution was a proper 
“other order.” This interpretation was required to give effect to the Congressional 


purpose to authorize whatever order within the inherent equitable power of the 
District Court may be considered appropriate and necessary to enforce com- 





cies,’ 57 Yale Law Journal 1023, note 57, 
p. 1036. Cf. Warner Holding Company v. 
Creedon; Woods v. Blake; Woods v. Mc- 


(Footnote 30 continued) 
85 F. Supp. 968 (DC Ark., 1949); Woods 
v. Wayne, 177 F. (2d) 559 (CA-4, 1949); 


Woods v. Bomboy, 179 F. (2d) 565 (CA-3, 
1950): Woods v. Wolfe, 182 F. (2d) 516 
(CA-3, 1950); U. 8S. v. Gianoulis, 183 F. 


(2d) 378 (CA-3, 1950); Emery v. U. S., 186 
F. (2d) 900 (CA-9, 1951); U. 8. v. Cowen’s 
Estate, 91 F. Supp. 331 (DC Mass., 1950). 
31 See footnote 2, above, for Levine's arti- 
cle; also ‘‘The Statutory Injunction as an 
Enforcement Weapon of Federal Agen- 


Cord; U. 8. v. Cowen’s Estate—all cited in 
footnote 30, above. 
* Note: One minor withdrawal of equity 
power is involved. See footnote 26, above. 
33340 U. S. 616, 71 S. Ct. 524 (1951). 
%*An injunction was prayed but the 
rental area in question was decontrolled 
prior to trial. 
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pliance with the Act.” . Adhering to the broad ground of interpretation of 
the “other orders” provision adopted in the Warner Case, we think the order 
for restitution entered by the District Court in this action was permissible under 
section 206 (b)”....” 


Fair Labor Standards Act Theory 


The Fair Labor Standards Act cases are of more than passing 
interest. Section 17 of the 1938 Fair Labor Standards Act,*? enacted 
the same day as the Food, Drug and Cosmetic Act, reads almost the 
same as does the latter’s Section 302 (a).** Within the confines of that 
language certain courts have seen fit to award restitution for unpaid 
overtime at the behest of the Administrator. Fathoming the real 
basis of these decisions is rendered more trying because of the usual 
factual pattern presented. Most of the fair labor standards cases in 
point involve a contempt process for alleged defections in abiding the 
terms of a prior consent decree wherein the employer agreed to make 
restitution. The element of acquiescence in the employer’s conduct 
has tempted the courts to make very cursory examination, if any at 
all, of jurisdictional issues. 


Seventh Circuit—Fleming v. Warshawsky & Company * involved an 
appeal from the district court’s dismissal of petitioner’s application in 
a contempt proceeding, an application grounded on defendant’s failure 
to make restitution per a consent judgment entered into July 15, 1940. 
The district court found,*® as defendant contended, the consent judg- 
ment was void for uncertainty and also decided the employees had 
voluntarily adjusted their claims, thus ending their rights. The appel- 
late court’s only comment on the district court’s power was a casual 
remark that Section 17 confers “jurisdiction to restrain violations” 
and so the District Court, on entering a consent judgment, “had juris- 
diction of the subject matter and the parties.” The court of appeals 
proceeded to determine that the consent judgment was immunized against 
the charge of uncertainty and that employees were unable to com 
promise claims under the act. The case is significant for two reasons: 








% Note that the Supreme Court is seeking 
Congressional intent as a touchstone to 
interpretation. Unfortunately, one must 
wonder whether the Second Circuit wage 
and hour cases follow the leader. 

% Section 206 (b) of the Housing and 
Rent Act of 1947 is ‘‘identical,’’ says this 
court, with Section 205 (a) of the Emer- 
gency Price Control Act of 1942. 

37 52 Stat. 1069, 29 USC Sec. 217 (1938). 

% Section 17: ‘‘The District Courts of the 
United States and the United States courts 


of the Territories and possessions shall! 
have jurisdiction, for cause shown, and 
Subject to the provisions of section 20 (re- 
lating to notice to opposite party) of the 
Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and mo- 
nopolies, and for other purposes’, approved 
October 15, 1914, as amended (U. S. C., 
1934 ed., title 28, Section 381), to restrain 
violations of section 215 of this title.’’ 

% 123 F. (2d) 622 (CCA-7, 1941). 

#36 F. Supp. 138 (DC IIl., 1940). 
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(1) It demonstrates that the Administrator claimed the power to seek 
restitution, with little protest from employers, almost immediately 
after the Fair Labor Standards Act’s passage and (2) the defendant at 
no time raised a jurisdictional issue concerning restitution and, with- 
out prodding, the court treated the problem quite summarily. 


Eighth Circuit—In the early case of Fleming v. Miller,*’ defendant 
moved to vacate a consent judgment (including a decree of restitution) 
on several grounds, one of which was a lack of jurisdiction to award 
restitution. The district judge agreed and vacated judgment to that 
extent.**? The circuit court ** reversed. It gave, to the author’s mind, 
the most satisfactory explanation of jurisdiction to be found in the 
Fair Labor Standards Act cases: 

Under section 17 it (the court) has power to restrain violations of section 
15. Under section 16 (a) it has power to punish by fine or imprisonment those 
who wilfully violate section 15; and under 16 (b) it has power to award restitution 
of wages and liquidated damages to employees against employers who violate 
sections 6 and 7 of the act ... . Defendants confuse the power of the court to 
adjudicate a controversy under the Act with the capacity of the parties to maintain 
the action. Assuming, but not deciding, that the Administrator is not authorized in 
the first place to maintain a suit for restitution and that only the employees may 
do so, the inclusion of the order for restitution in the consent decree did not go to 
the jurisdiction or power of the court but to the merits only .... Whether the ad- 
ministrator “has the requisite standing” to maintain a suit for restitution “is a 
question going’to the merits” and the decree is not subject to attack for such 
an error by motion to vacate .“ (Italics supplied.) 


The thorn with this rose was Judge Woodrough’s separate con- 
curring opinion ** where he took occasion to find the powers vested 
by the Fair Labor Standards Act “to restrain violations” included the 





such powers are implicit in remedial stat- 


“47 F. Supp. 1004 (DC Minn., 1942). 

4 “Since Section 17 does not authorize 
the court expressly to order the payment 
of back wages ... those awards can be 
granted only as a result of the equity 
court’s power to grant incidental relief. 
The United States District Court does not 
appear to possess under this section the 
power to order the payment of back wages 
as incidental relief. It is the general rule 
that if a statute creates a liability (or 
right) and gives a special remedy for the 
enforcement of that liability or right, that 
remedy is the exclusive one. . . . Section 16 
(b) of the Fair Labor Standards Act spe- 
cifically gives to the employees the right to 
sue for the back wages which the inci- 
dental relief granted by this court would 
involve. Therefore, the remedy given to 
the employees seems to be the only manner 
by which the employer's liability for back 
wages could be enforced under the Act. 
: . In a statutory proceeding the court 
may make orders reasonably adapted to 


effectuate the objectives of the statute and 


utes. However, the objective of the Fair 
Labor Standards Act, as far as Section 17 
is concerned, is the protection of the em- 
ployees by restraining violations of the 
Act. I doubt whether such a rule can en- 
large the powers of the court, for it goes 
only to the manner in which the power 
may be exercised.”’ 

#138 F. (2d) 629 (CCA-8, 1943). 

“* Swift @ Company v. U. S8., 276 U. S. 
311, 48 S. Ct. 311 (1928), is the leading case 
in point for the proposition that capacity 
to sue goes only to the merits and not to 
the jurisdiction of a cause. 

*‘*The Act imposes upon the employers 
the duty to pay the specified minimum 
wage, and when they withhold a part of 
the specified amount and pay less than the 
law requires they violate the law. The vio- 
lation continues as long as they continue 
the withholding and refuse to pay accord- 
ing to law. Without a mandatory provision 
requiring the employer to perform the duty 
(Footnote 45 continued on next page) 
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power to enter affirmative injunctions. His almost tortuous reasoning 
has been eagerly seized upon by another circuit court (see below). 


Second Circuit—Then followed Fleming v. Alderman,* involving 
the familiar setting of a contempt application for failure to pay resti- 
tution as ordered by a preceding consent judgment (entered March 13, 
1941).47 In a somewhat puzzling decision, Judge Hincks first found 
jurisdiction to grant restitution vested ** by the same reasoning as in 
the appellate Miller case, above. Subsequent portions of the opinion 
read as if ghostwritten by Judge Woodrough and befog the essential 
basis for the court’s jurisdictional conclusions. The court ends, to add 
confusion, with a caveat on whether Section 17 alone is broad enough 
to embrace the restitution remedy,*® thereby seeming to decide on its 
first (Miller) rationale. 


The Connecticut court was not left to flounder long. Judge Hand 
set the Second Circuit policy in no uncertain terms within the next year 
(Walling v. O’Grady,®® where the Administrator prayed reinstatement 
for, and restitution to, an allegedly wrongfully discharged employee). 
In an opinion brimming, among other things, with hints of Judge 





Woodrough’s influence, plus that of 


Judge Hincks ;*' with subtle forms 





(Footnote 45 continued) 

and to comply with the law by paying the 
retained deficiency, an injunction directed 
only to the future does not restrain the 
employer's violations of the Act or protect 
the public interest as intended by Con- 
gress. The Act nowhere limits the courts 
to restraining only the future threatened 
holding back of parts of the prescribed 
minimum wage. It deals with and pre- 
scribes what employers must pay from and 
after the date fixed in the Act, and the 
power conferred on the courts is to restrain 
the refusals to pay which are violations of 
the Act. Mandatory injunction tends to 
effect compliance with the Act and is the 
traditional ‘restraint of violation’ plainly 
within the Act’s intendment.’’ Query: Is 
Judge Woodrough right about the ‘‘tradi- 
tional’’ meaning of ‘‘restraint’’? See dis- 
cussion in a subsequent topic of this paper: 
“Section 302 (a)."’ 

#51 F. Supp. 800 (DC Conn., 1943). 

47 Defendant pleaded lack of jurisdiction 
to award restitution in the consent judg- 
ment as a defense to the contempt charge. 

“| . this court had jurisdiction under 
Section 17 . . to restrain violations of 
Sections 6 and 7. Under Section 16 of the 
Act . . . it has jurisdiction to punish vio- 
lations of Sections 6 and 7 as criminal of- 
fenses and to award damages resulting 
from violations of Sections 6 and 7 in civil 
actions brought by employees. Plainly the 


court had a broad jurisdiction over the 
general subject-matter of such violations. 
And its jurisdiction over the persons of the 
defendants was unquestioned; they ap- 
peared and consented in writing to the 
decree. .. . And if the court had jurisdic- 
tion as just described, the respondents may 
not now be heard to complain of any sup- 
posed error in the order."’ 

* ‘But even if these views be erroneous, 
the cases cited show that the point may not 
be raised at this late date, especially in 
view of respondent's earlier consent to the 
order."’ 

% 146 F. (2d) 422 (CCA-2, 1944). 


51 Speaking of his conclusion, Judge Hand 
says: ‘This is in accord with the opinion 
of Judge Woodrough in Walling v. Miller 

. and that of Judge Hincks in Fleming 
v. Alderman... .’’ Judge Hincks apparently 
expressed at least two opinions on the ques- 
tion of source of jurisdiction, one of which 
must be at odds with whatever Judge Hand 
intends here. Query: Does Judge Hand 
set at rest the foundering of the Connecti- 
cut court, or does he decide to ‘‘flounder’’ 
also? Recall, too, that Judge Woodrough 
was not nearly so persuasive with his 
benchmates in the Fourth Circuit, who 
refused his reasoning in the Miller case, 
supra. In effect, Judge Hand is approving 
the discredited views of one judge and the 
rudderless meanderings of another. 
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of innuendo ;** and with monumental errors of profligacy in analogiz- 
ing ;°* Judge Hand deduced that Section 17, of itself, granted sufficient 
power for the courts to award restitution. 


Recently the Second Circuit followed through consistently in 
McComb v. Frank Scerbo & Sons Inc.,** raising a question whether the 
Administrator, seeking restitution of unpaid overtime, “can obtain not 
only injunctive relief, but also an order compelling the payment of 
unpaid overtime wages to employees entitled thereto. "o> ‘Fee 
court felt that this situation was not “distinguishable” from its earlier 
O’Grady case and quoted at length from both it and Judge Wood- 
rough’s opinion. One enigmatic “peg” in the case is the court’s quoting 
of Supreme Court language in Walling v. Jacksonville Paper Company, 
below—which expressly declined to rule on the Administrator’s right to 
obtain restitution—and then proceeding unabashed to assume that the 
Supreme Court decided the question to harmonize with the Second 
Circuit’s conclusions. 


One additional comment before leaving the Second Circuit cases: 
Neither opinion discusses the jurisdictional issue from the elementary 





. . . Cf. Phelps Dodge Corporation v. Na- 
tional Labor Relations Board, 313 U. S. 177. 

. . In each case such reparation is neces- 
sary to restore the status quo interfered 
with by the unlawful conduct of the em- 
ployer and in neither case is there a statu- 
tory mandate spelling out all the details 


52 **There can be no doubt that the right 
of the Administrator to enforce payment 
of wages lost by the discharge would pro- 
mote the purposes of the Act... .”’ (Ital- 
ics supplied.) Obviously, but can desirable 
results create the ‘‘right’’? ‘‘The posses- 
sion by the employee of a right to sue for 


back pay does not preclude a right of 
the Administrator. The latter represents 
not merely the employee but asserts a pub- 
lic interest which is protected by requiring 
back pay as well as reinstatement... .”’ 
Granted, but will public interest create a 
right? ‘It is probable that the employee 
could have brought an individual action 
for loss of wages but such an action would 
not furnish a remedy adequate for such 
cases. The amount involved ordinarily 
would be small and the expense of recovery 
disproportionate and it seems more in ac- 
cord with the spirit of sound labor legis- 
lation to allow the Administrator to restore 
all the rights of an employee in a single 
action. ...’’ True, but are such consider- 
ations proper on the question of power to 
award restitution, or on the question of 
the exercise of a power obtained through 
legislative grant? Clearly, the latter. 

58 Re: ‘‘We can see little difference be- 
tween giving reparation to an employee for 
loss of wages as ancillary to injunctive re- 
lief against withholding employment and 
giving back pay where an injunction for 
reinstatement has been violated as the 


court did in Texas &€ N. O. R. Co. wv. 
Brotherhood of Ry. Clerks, 281 U. S. 548. 


of relief necessary for the purpose in hand. 
In Texas & N. O. R. Co. v. Brotherhood 
of Ry. Clerks, supra, back pay was allowed 
as an inherent power of a court of equity 
necessary to enforce an injunction. In the 
case at bar it would seem to be a necessary 
power adequately to carry out the prohi- 
bition of the Fair Labor Standards Act 
against a discriminatory discharge.'’' And 
so the court centers itself on adequacy of 
relief and fails to see the different juris- 
dictional basis on which an NLRB enforce- 
ment proceeding rests. See a subsequent 
topic, ‘“‘The Quest for Restitution in Other 
Statutes,"’ for additional comment on this 
all-important distinction. 

5+ Judge Medina in a lower court, 80 F. 
Supp. 457 (DC N. Y., 1948), had ‘‘not found 
it helpful to rely on other statutes. Even 
the section of the OPA act which furnishes 
the closest analogy . . . Porter v. Warner 
Holding Co., . . . contains language differ- 
ing significantly from section. ..1i7....”" 
177 F. (2d) 137 (CA-2, 1949). 

5 It seems odd to find the court's first 
paragraph distinguishing ‘‘injunctive re- 
lief’’ from restitution orders only to subse- 
quently find both animals flow from a 
power ‘‘to restrain.’’ 
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approach of What do these words “to restrain” mean? Instead, the 
sound and fury centers around “public interest” and the questionable 
merits of the private remedy afforded by Section 16 (b) to injured 
employees. The question suggests itself whether the court’s critique 
would have faded under north lighting had the court inquired in 
orthodox fashion: “What did Congress intend ?” 


Fifth Circuit and Supreme Court.—Events in the Fifth Circuit moved 
the Supreme Court to eventually grant certiorari in a case which 
might easily have settled the jurisdictional frontiers of Section 17. 


Walling v. Crane ** was a contempt proceeding for alleged viola- 
tions of a previous consent judgment which enjoined failure to pay 
minimum wages, keep records, etc. (without an order of restitution for 
past unpaid wages). The court held that the Administrator had no 
authority to collect uncompensated overtime for employees (as the 
Administrator prayed in the contempt process) and, further, the 
action was a criminal contempt proceeding which must be instituted 
by the Attorney General. The circuit court reversed,*’ holding that 
the proceedings were a form of civil contempt, but that wages due 
under the Fair Labor Standards Act are debts and that a conviction 
for contempt cannot serve to collect debts. 


Walling v. Jacksonville Paper Company ** was a contempt proceeding 
based upon a prior injunction against violations of specific provisions 
of the Wage and Hour Act. The court held that there could be no 
conviction for civil contempt in the absence of evidence “of a wilfull 
and intentional violation of a court order” (no such evidence here). 
The court briefly cited the Crane case to the effect that the “Adminis- 
trator is not authorized by the Act to enforce unpaid statutory wages.” 
The appellate court affirmed,®® commenting: “There being no con- 
tempt found, we have no need to enquire whether if there had been 
the court could award reparation for unpaid wages as a purging of 
the contempt.” The Supreme Court, Mr. Justice Douglas writing, con- 
sidered this case in 1949.° It held: (1) “The absence of wilfulness 


does not relieve from civil contempt... .” (2) “. .. the decree di- 
rected respondents to obey the provisions of the Act dealing with 
minimum wages, overtime, and the keeping of records. . . . Decrees 


of that generality are often necessary to prevent further violations 





% 64 F. Supp. 88 (DC Ga., 1945). ® 167 F. (2d) 448 (CCA-5, 1948). 
51 158 F. (2d) 80 (CCA-5, 1946). % 336 U. S. 187, 69 S. Ct. 497 (1949). 
869 F. Supp. 599 (DC Fla., 1947). 
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where a proclivity for unlawful conduct has been shown;” and (3), 


most important to us: 


We have no doubts concerning the power of the District Court to order 
respondents, in order to purge themselves of contempt, to pay the damages caused 
by their violations of the decree. We can lay to one side the question whether the 
Administrator, when suing to restrain violations of the Act, is entitled to a decree of 
restitution for unpaid wages. Cf. Porter v. Warner Holding Co., 328 U. S. 395.... 
We are dealing here with the power of a court to grant the relief that is necessary to 
effect compliance with its decree. The measure of the court’s power in civil con- 
tempt proceedings is determined by the requirements of full remedial relief. (Italics 


supplied.) 

Close reading will show, unlike the Scerbo case infers, that the 
Supreme Court gave no answer at all to the jurisdictional bounds of 
Section 17 for these reasons: (1) The injunction in question did not 
order restitution, that is, there is no question that the injunction here 
was rendered with jurisdiction—it merely enjoined defendant from 
thenceforward failing to comply with minimum wage provisions. (2) 
The Supreme Court plainly excludes the question from consideration. 
(3) The “power” which the Supreme Court finds in the district court 
to order restitution in the circumstances is not the power conferred by 
Section 17, but is the life’s-blood power of all courts to enforce com- 
pliance with valid judgments. 


Subsequently the Fifth Circuit has, on the strength of the Supreme 
Court opinion, recognized this principle in a wage case, McComb v. 
Crane. This case does not, as Scerbo would seem to have it, “disavow”’ 
the Fifth Circuit’s feeling that Section 17 fails to grant jurisdiction 
to order restitution. The opinion, as in the Supreme Court decision, 
merely holds that restitution may be appropriate in a contempt pro- 
ceeding based upon an injunction which does not order restitution, that 
is, an injunction of unquestioned merit. 

Other Circuits——The Fourth Circuit had litigation involving precisely 
the same factual array as in the Supreme Court and the Crane cases 
(contempt proceedings for violating injunction prohibiting under- 
payment of wages, etc., with a prayer by the Administrator that de- 
fendant be compelled to purge himself by payment). The court quoted 
Douglas’ opinion at length to reach the same conclusions. See McComb 
v. Norris. 

The Ninth Circuit seems carelessly to have read the Supreme 
Court opinion in the Jacksonville Paper case. That court, in Tobin v. 
La Duke,®* reversed the district court in a civil contempt proceeding 





*1 174 F. (2d) 646 (CA-5, 1949). $190 F. (2d) 677 (CA-9, 1951). 
177 F. (2d) 357 (CA-4, 1949). 
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based upon a Section 17 injunction against violating overtime com- 
pensation provisions, and ordered the lower court to include a restitu- 
tion award in its contempt judgment. This made mandatory what the 
Supreme Court only decided was discretionary—the exercise of power to 
require restitution in such postures. 


Scerbo in Limbo.—An interesting recent development ** in the fair 
labor standards area speaks as eloquently as any thesis on the subject 
of restitution. In 1949, seven bills amending the Fair Labor Standards 
Act were seriously considered by Congress. Though suggested revi- 
sions ranged throughout the whole breath of the 1938 Act, only four 
particulars received attention in every one of the proposals: (1) 
minimum wages, (2) child labor, (3) exemptions (re: area of produc- 
tion and union contracts) and (4) collection of wages by the Adminis- 
trator.®° The fourth item significantly presages the universal dissatis- 
faction with the court-propounded law on that score. 


The House and Senate conferee’s agreement, eventually enacted, 
substantially adopted the Section 17 amendment contained on Republican 
Lucas’ bill.°° As amended, Section 17 expressly denies the power of 
courts to order payment of back wages in an injunction proceeding by 
the Administrator.**7 An amendment to Section 16 (c) gives the Ad- 
ministrator the right “to supervise” payment of back wages to em- 
ployees and, under carefully guarded conditions, to sue for such back 
wages. One important qualification is that such actions will be sub- 
jected to the two-year statute of limitations in the 1947 Portal-to- 
Portal Act,®* a severity the Scerbo reasoning would not impose were 
it applied to the food, drug and cosmetic law.* 

















*+ All the materials in this topic are con- 
veniently given in their original texts in 
“The New Wage and Hour Law,”’ (The 
Bureau of National Affairs, Washington, 
D. C. (1949)). 

® Several of the seven bills would have 
expressly given the Administrator or Sec- 
retary of Labor authority to sue for back 
wages, thus impliedly showing the Admin- 
istrator’s concern that not every circuit, 
not to mention the Supreme Court, would 
fall under the spell of the Scerbo case. 

* H. R. 5894. See footnote 64, above. 

st “‘Section 17. The district courts, to- 
gether with the District Court for the Ter- 
ritory of Alaska, the United States District 
Court for the District of the Canal Zone, 
and the District Court of the Virgin 
Islands shall have jurisdiction for cause 
shown, to restrain violations of section 15: 
Provided, That no court shall have juris- 
diction, in any action brought by the Ad- 


ministrator to restrain such violations, to 
order the payment to employees of unpaid 
minimum wages or unpaid overtime com- 
Pensation or an additional equal amount 
as liquidated damages in such action.”’ 

* 61 Stat. 84, 29 USC Secs. 251-262 (1947). 

** To pose the extreme example, and thus 
highlight the ridiculous position of the 
Food and Drug Administration should it 
demand restitution, a prayer under 302 (a) 
might seek restitution for every dollar's 
worth of sales since 1906 where an alleged- 
ly defective product has been marketed for 
so long. At least the Scerbo court was 
dealing with a statute on the books for 
less than 10 years, a claim the Adminis- 
trator had always insisted upon, and a 
prayer for a relatively small proportion 
of the total of one item of expense (wages) 
instead of a prayer for every penny's worth 
of income—staggering differences. 
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The House Managers’ Statement” said of the amendments: 

This provision has been inserted in section 17 of the act in view of the 
provisions of the conference agreement contained in section 16 (c) the Adminis- 
trator in certain cases to bring suits for damages for unpaid minimum wages... . 
The provisions, however, will have the effect of reversing such decisions as 
McComb v. Scerbo.... 

Senator Pepper’s statement for the majority of Senate conferees 
declared: “It is intended to deprive the courts of jurisdiction to 
exercise their equitable powers to order back wages in purely injunctive 
actions, as was done in McComb v. Scerbo ....” Mr. Lucas made a 
most revealing statement in the course of House debating.”* Address- 
ing himself to a proviso to Section 16 (c) in another bill, to the effect 
that “nothing in this subsection shall affect or limit in any way the 
full equity jurisdiction of courts under section 17 of this Act,” he 
asserted : 


I wondered why they put that in there, and I found out that there were a 
couple of decisions recently where a federal court exercised the purported equitable 
power to order the restitution of back wages, in an injunction suit. The Secretary 
of Labor wants that power set out in the law and confirmed, so he is setting out 
that the equity jurisdiction of the court is not to be meddled with. So you can 
see that they are not only taking the power to bring suits back to 1938, but 
they are taking the power to bring restitution suits in the form of injunctions, 
something that the Congress never intended when it originally passed this act... . 
(Italics supplied.) 

Taken together, the legislative history of the amendment to Section 
17 attests, at the least, that Scerbo is no longer the law, and, at the 


most, that Scerbo should never have been the law. 


Postscript—The curtain has rung down on the days of oneness 
between Section 17 and Section 302 (a). The question, if ever it 
existed, of transplanting an existing Section 17 doctrine to the food- 
and-drug cases is now mooted by virtue of the 1949 Fair Labor 
Standards Act amendments. The universe is finite and we must 
assess potentialities on the basis of a limited number of decided cases. 

The courts which have decided the scope of Section 17 on the 
merits have disagreed in their judgments. 

The Eighth Circuit held Section 17 too narrow to afford restitu- 
tion. The Second Circuit thought Section 17 sufficiently generic to 
reach that end. The theories of the several courts simply clash. They 
cannot logically be reconciled. 

The Georgia district court, in the Fifth Circuit, considered the 
problem, but only as dictum, and felt restitution was not within the 





7H. R. Rept. 1453, 8lst Cong., Ist Sess. ™ Congressional Record (August 8, 1949), 
p. 11217. 
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grant of Section 17. This spark still glimmers. Nothing in subse- 
quent Fifth Circuit cases has dampened its glow, despite the Second 
Circuit’s reading of the Crane case. 

The Supreme Court found other grounds to circumvent the prob- 
lem of construing Section 17 with relation to restitution. But the 
court did, unlike the Second Circuit, think the contempt situation 
different enough from an injunction proceeding with a prayer for 
restitution to expressly exempt the latter question while considering 
the former. It is improbable that the Supreme Court’s silence on the 
Second Circuit position is assent. The high court hones “Occam’s 
razor” in the very occasion where Judge Frank (in Scerbo) blunted 
it. Then Congress put the matter at rest by amending the law. 


There is little in this record to encourage fair-minded judges to 
read restitution into Section 302 (a). 


Quest for Restitution in Other Statutes 

It may not be amiss briefly to scan other federal statutes, search- 
ing out the equitable grants of power conferred on courts. For con- 
venience let’s classify these statutes as: (1) Emergency Price Control 
Act type statutes, (2) review-enforcement type statutes and (3) mis- 
cellaneous statutes. The latter demonstrate the facility of Congress 
with the English idiom, a talent not always ascribed to it—particularly 
by courts and executive officers steeped in the art of pyramiding words. 


EPCA-Type Statutes—In the first group we find the Securities 
Act of 1933,7* the Securities Exchange Act of 1934,7* the Public 
Utilities Holding Company Act of 1935,* the Investment Company 
Act of 1940,*° the Natural Gas Act ** and the Federal Power Act.’ 
Each of these enactments allows a “commissioner,” who finds a viola- 
tion or threats to violate, to bring an action in the district court “to 
enjoin such acts or practices and to enforce compliance with this chap 
ter (‘subchapter’ as the case may be),” ** and on proper showing the 
court shall grant “a permanent or temporary injunction or decree or 
restraining order. ® (Italics supplied.) Comment on their dis- 
similarity from Section 302 (a) would be but superfluity. 








= 48 Stat. 86, 15 USC Sec. 77t (b) (1933). 

%48 Stat. 900, 15 USC Sec. 78 u (e) 
(1934). 

74 49 Stat. 832, 15 USC Sec. 79 r (f) (1935). 

7354 Stat. 854, 15 USC Sec. 80 b-9 (e) 
(1940). 

76 52 Stat. 
(1938). 

749 Stat. 
(1935). 


832, 15 USC Sec. 717 s (a) 


861, 15 USC Sec. 825 m (a) 


%**To enjoin such acts or practices’’ is 
the language of 15 USC Sec. 78 u (e) and 
15 USC Sec. 77 t (b). 

” Title 15, Sections 78 u (e) and 77 t (b) 
merely say ‘‘a permanent or temporary 
injunction or restraining order shall be 
granted. ...’’ Query: Is the jurisdiction 
conferred as broad as in the other statutes 
which say ‘‘or decree’’? 
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Review-Enforcement-T ype Statutes.—The review-enforcement-type 
statutes display a variety of phrasings, important to us only insofar 
as the sweep of review is opened to the courts. 


“An act to authorize association of producers of agricultural prod- 
ucts” ®° provides that the Secretary of Agriculture, if he believes such 
associations restrain trade, may, after a hearing, issue a cease-and- 
desist order. After 30 days, if there is no compliance, he may file 
a copy of such order in the district court and the latter “shall there- 
upon have jurisdiction to enter a decree affirming, modifying or 
setting aside said order, or enter such other decree as the court may 
deem equitable ....” (Italics supplied.) 


Similarly, one bound by a cease-and-desist order of the Federal 
Trade Commission may, “within 60 days of the date of the service 
of such order,” petition the court for review, and by the Federal 
Trade Commission Act: ** 


: the court shall have jurisdiction . . . and shall have power to make 
and enter . . . a decree affirming, modifying or setting aside the order of the 
Commission, and enforcing the same to the extent that such order is affirmed, 
and to issue such writs as are ancillary to its jurisdiction or are necessary in its 
judgment to prevent injury to the public or to competitors pendente lite. (Italics 
supplied.) 

The Labor Management Relations Act of 1947 *? permits the 
Board to petition certain courts “for the enforcement” of the Board’s 
order,®* and the court shall: 


. have jurisdiction . . . and shall have power . . . to make and 
enter . . . a decree enforcing, modifying and enforcing as so modified, or 
setting aside in whole or in part the order of the Board. (Italics supplied.) 

The Shipping Act of 1916 * allows the Commissioner, the Attorney 
General, “or any party” injured by a violation of an order of the com- 
mission to apply to a district court which shall, if “the order was 
regularly made and duly issued, . . . enforce obedience thereto by a 
writ of injunction or other proper process mandatory or otherwise.” (Italics 
supplied.) 

In each of these examples of review-enforcement statutes the 
courts are given far-flung powers. There seems little gain to labor 
the obvious contrasts in amplitude from Section 302 (a). However, 
the failure properly to distinguish the jurisdictional grants in these 





80 42 Stat. 389, 7 USC Sec. 292 (1922). person to cease and desist from such unfair 
81 52 Stat. 112, 15 USC Sec. 45 (c) (1914). labor practice, and to take such affirmative 
*2 49 Stat. 454, 29 USC Sec. 160 (e) (1935). action, including reinstatement of employ- 
83 Title 15, Section 160 (c), it should be ees with or without back pay, as will ef- 
noted, permits the Board to serve an order fectuate the policies’’ of the Act. 
upon a violator of the Act “‘requiring such 54 39 Stat. 737, 46 USC Sec. 828 (1916). 
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types of statute has led to judicial blundering in the Second Circuit * 
and, to be charitable, wishful thinking elsewhere ** during a bit of 
crystal gazing at Section 17 of the Fair Labor Standards Act. 


Miscellaneous Statutes—A random sampling of miscellaneous 
statutes confirms a suspicion that Congress is capable of saying just 
what it desires the courts to do in given circumstances. 


First, has Congress the good sense to describe mandatory injunc- 
tions when it fancies that remedy? Indeed it does. In the Connolly 
Hot Oil Act *’ it conferred jurisdiction on district courts, upon applica- 
tion by the President or the Attorney General, “to issue mandatory 
injunctions commanding any person to comply with the provisions 
of this Chapter... .” 

Second, does Congress possess the dexterity to invoke a court’s 
full equitable sway? It did a commendable job in the Trade Mark Act 
of 1905 (as amended),** saying: 

The several courts vested with jurisdiction of cases arising under this subchapter 
shall have power to grant injunctions, according to the course and principles of 
equity, to prevent the violation of any right of the owner of a trade-mark... . 
(Italics supplied.) 

Third, has Congress the uncommon knack, to judge from the 
Scerbo-Levine lights, to say restitution when it means restitution? Wit- 
ness its prowess in Section 3651 of the Criminal Code,*® which permits 
a court so to condition its probation order that a defendant “may be 
required to make restitution or reparation to aggrieved parties for 
actual damage or loss cause by the offense for which conviction was 
had... .” (Italics supplied.) 


Finally, the antitrust law ® most nearly approaches Section 
302 (a) in terminology. It tethers district courts with “jurisdiction to 
prevent and restrain violations” of specific sections of the title; yet 
no court has ever awarded restitution under this provision.** The 
nearest approach to restitution in the monopoly cases is the occasional 
tongue-in-cheek prayer of the government asking compulsory, royalty- 
free licensing. The Supreme Court recoiled from this suggestion in 
the Hartford-Empire case,** saying: “That a patent is property, pro- 





8° The Scerbo decision, footnote 54, above. ™ The court even refused to allow actual 
8° The Levine article, footnote 2, above. damages to be recovered in an injunction 
81 49 Stat. 33, 15 USC Sec. 715 i (a) (1935). action. Decorative Stone Company v. Build- 
88 33 Stat. 729, 15 USC Sec. 99 (1905). ing Trades Council of Westchester County, 
% 62 Stat. 842, 18 USC Sec. 3651 (1948). et al., 23 F. (2d) 426 (CCA-2, 1928). 

* Particularly Section 15 of the Clayton *® Hartford-Empire Company, et al. v. 


Act, 38 Stat. 730, 15 USC Sec. 12 and fol- U. S., 323 U. S. 386, 65 S. Ct. 373 (1945). 
lowing (1914); also the Sherman Anti-Trust 

Act, Sec. 4, 26 Stat. 209, 15 USC Sec. 4 

(1890). 
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tected against appropriation both by individuals and by government, 
has long been settled....” True, many divestiture decrees have been 
handed down in an effort to divorce the wrongdoer from his spoils. 
But in every such decision, the defendant has parted with the thing 
required to be sold only upon obtaining fair consideration therefor. 
Never has he been simply deprived of his property in a manner which 
would arrive at a restitutional result. 

Courts are often quick to narrow administrative jurisdiction. But 
the Supreme Court went much further than simply denying restitution 
as a weapon of the Federal Trade Commission in the exercise of the 
latter’s power “to prevent persons . . . from using unfair methods 
of competition in commerce ....” ** Where the commission’s cease- 
and-desist order required respondent to sell certain properties which, 
to the commission’s view, aided the maintenance of a monopoly, the 
Supreme Court said that the Federal Trade Commission “has not been 
delegated the authority of a court of equity.”™ 


Federal Jurisdiction 

In its genesis all judicial power flows from the sovereign. Taney 
said: “There can be no such thing as judicial authority, unless it is 
conferred by a government or sovereignty.” ® This republic’s juridical 
power is bestowed on its federal courts by Article III, Section 1, of 
the Constitution. 

Its Nature.—Jurisdiction is authority “to decide a case either 
way.” * It means, stated Frankfurter recently, “the kinds of issues 
which give right of entrance to federal courts.” ®* A more conven- 
tional definition is “power to entertain the suit, consider the merits 
and render a binding decision thereon.” ** Jurisdiction, Judge Miller 
puts it: 

has reference to the power of the court over the parties, over the subject 
matter, over the res or property in contest, and to the authority of the court to 
render the judgment or decree which it assumes to make.” 

It is a concept of “power to declare the law and when it ceases to 
exist, the only function remaining to the court is that of announcing the 
fact and dismissing the cause.” ?°° 











*% Federal Trade Commission Act, 52 Stat. 
111, 15 USC Sec. 41 and following (1914). 

“FTC v. Eastman Kodak Company, 274 
U. S. 619, 47 S. Ct. 688 (1927). 

*% Ableman v. Booth, 21 How. 506 (1859). 

% The Fair v. Kohler Die & Specialty 
Company, 228 U. S. 22, 33 S. Ct. 410 (1913). 


% Skelly Oil Company v. Phillips Petro- 
leum Company, 339 U. S. 667, 70 S. Ct. 876 
(1950). 

% General Investment Company v. New 
York Central Railroad Company, 271 U. S. 
228, 46 S. Ct. 496 (1916). 

"Cooper v. Reynolds, 10 Wall. 308 
(1870). 

10 Bax parte McCardle, 7 Wall. 506 (1868). 


: 
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Jurisdiction “is not a matter of sympathy or favor.”** The 
Supreme Court does not prescribe jurisdiction, federal or state.’ In- 
deed, “judicial duty is not less fitly performed by declining ungranted 
jurisdiction than in exercising firmly that which” is conferred.’ No 
act of the parties, consent or otherwise, will confer jurisdiction of the 
subject matter upon courts.’ Jurisdiction can never, says Judge 
Story, “depend upon its decision upon the merits of a case brought 
before it, but upon its right to hear and decide it at all.”* (Italics 
supplied.) 


Its Origins.—Since the federal courts have not the powers inherent 
“in courts existing by prescription or by the common law,” ?® one 
may well ask what is the source of ability to hear a cause and 
lastingly decide? Chief Justice Stone explains: 


All federal courts, other than the Supreme Court, derive their jurisdiction wholly 
from the exercise of the authority to “ordain and establish” inferior courts, con- 
ferred on Congress by Article 3, Section 1 of the Constitution. Article 3 left 
Congress free to establish inferior federal courts or not as it thought appropriate. It 
could have declined to create any such courts, leaving suitors to the remedies 
afforded by state courts, with such appellate review by this court as Congress 
might prescribe . . . . The Congressional power to ordain and establish in- 
ferior courts includes the power of investing them with jurisdiction either limited, 
concurrent or exclusive and of withholding jurisdiction in the exact degrees 
and character which to Congress may seem proper for the public good. 


It is the Constitution’®* and the Congress, then, which are fountain- 
heads of such powers as federal courts may claim: 


As regards all courts of the United States inferior to this tribunal, two things 
are necessary to create jurisdiction, whether original or appellate. The Con- 
stitution must have given to the court the capacity to take it, and an act of 
Congress must have supplied it. Their concurrence is necessary to vest it. It is 
the duty of Congress to act for that purpose up to the limits of the granted power. 
They may fall short of it, but cannot exceed it. To the extent that such action 
is not taken, the power lies dormant. It can be brought into actuality in no other 
way.” 

This jurisdiction of a district court “is limited in the sense that 
it has no other jurisdiction than that conferred by the Constitution 


and laws of the United States.” '° 


The courts make, or should make, no laws. The court’s province, 
as Judge Harlan bluntly announced : 





11 Reid v. U. S., 211 U. S. 529, 29 S. Ct. 6 Cary v. Curtis, 3 How. 236 (1845). 

171 (1909).  Lockerty v. Phillips, 319 U. S. 182, 
2 Henry v. A. B. Dick & Company, 224 63S. Ct. 1019 (1943). 

U.S. 1, 32 S. Ct. 364 (1912). 8 Chisholm v. Georgia, 2 Dall. 419 (1793). 
03 Fx parte McUardle, footnote 100, Nashville v. Cooper, 6 Wall. 247 (1867). 

above. 1 Grace v. American Central Insurance 


1% Toland v. Sprague, 12 Pet. 300 (1838). Company, 109 U. S. 278, 3 S. Ct. 207 (1883). 
105 Bx parte Watkins, 7 Pet. 568 (1833). 
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is to determine what the law is, and not, under the guise of interpretation 
or under the influence of what may be surmised to be the policy of the govern- 
ment, so to depart from sound rules of construction as in effect to adjudge that 
to be the law which Congress has not enacted as such.™ 


The courts cannot, by judicial fiat, extend their powers into areas 
beyond legislative grant. 

“There must be admitted, however, a power to interpret the 
language of the jurisdictional instrument and its application to an 
issue before the court.” *** But a “court is constrained by the meaning 
of the words of a statute. They mark the extent of its power.” ** Nor 
can the courts examine the question as “politic or impolitic,” ** as 
workable or not, as fair or not,’*® as sound or unsound economically.**® 
Nor can the courts debate the propriety of the remedy chosen,’ or 
whether an Act of Congress “is the best means to achieve the desired 
result, whether, in short, the legislative discretion within its pre- 
scribed limits should be exercised in a particular manner, are matters 
for the judgment of the legislature, and the earnest conflict of serious 
opinion does not suffice to bring them within the range of judicial 
cognizance.” ™* “Jurisdiction must be determined not upon the con- 
clusion on the merits of the action, but upon consideration of the 
grounds upon which federal jurisdiction is invoked.” ** The courts 
must, sua sponte, determine their jurisdiction and, if lacking, decline to 
proceed with the cause.**° 

Its Equitable Aspects—Much loose language concerning “equity 
jurisdiction” of the federal courts abounds in the cases: For example, 
“An appeal to the equity jurisdiction conferred on federal District 
Courts is an appeal to the sound discretion which guides the deter- 
mination of courts of equity.” *** The words belie their meaning. 
Certain statutes have compounded the confusion. There is no primrose 
path by which to beseech the equitable compassions of a court to grant 
restitution (or other equitable relief) in the teeth of a jurisdictional statute. 

The equity jurisdiction of federal courts is derived from the 
Constitution and laws of the United States, and those alone.’*? The 








111 Dewey v. U. 8., 178 U. S. 510, 20S. Ct. 8 Chicago, Burlington & Quincy Railroad 

981 (1900). Company v. McGuire, 219 U. S. 549, 31S. Ct. 
12 Stoll v. Gottleib, 305 U. S. 165, 59S. Ct. 259 (1911). 

134 (1938). 119 Flanders v. Coleman, 250 U. S. 223, 
13U, §. v. Lombardo, 241 U. S. 73, 36 39S. Ct. 472 (1919). 

S. Ct. 508 (1915). 120 Morris v. Gilmer, 129 U. S. 315, 9S. Ct. 
14 License Tax cases, 5 Wall. 462 (1866). 289 (1889); U. 8. v. Corrick, 298 U. S. 435, 
8 Wickard v. Filburn, 317 U. S. 111, 63 56S. Ct. 829 (1936). 


S. Ct. 82 (1942). 121 Meredith v. Winter Haven, 320 U. S. 
16 Green v. Frazier, 253 U. S. 233, 40 228, 64S. Ct. 7 (1943). 
S. Ct. 499 (1921). 122 Noonan v. Braley, 2 Bl. 499 (1862). 


17 Sunshine Coal Company v. Adkins, 
310 U. S. 381, 60 S. Ct. 907 (1939). 
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Constitution expressly declares *** that the judicial power extends to all 
cases in law and equity arising under the Constitution, the laws of the 
United States, and treaties made under their authority. 

Section 11 of the Judiciary Act of 1789 provided that the circuit 
courts (now district courts) should have “cognizance .. . of all suits 
of a civil nature at common law or in equity ....” This provision 
has been perpetuated in the Judicial Code: *** 


From the beginning, the phrase “suits in equity” has been understood to refer to 
suits in which relief is sought according to the principles applied by the English 
courts of Chancery before 1789, as they have been developed in the federal 
courts.” 

Again: 

The “jurisdiction” thus conferred (that is, by the Judiciary Act) on the 
federal courts to entertain suits in equity is an authority to administer in equity 
suits the principles of the system of judicial remedies which had been devised 
and was being administered by the English Court of Chancery at the time of the 
separation of the two countries.™ 

All the foregoing might well baffle the casual reader who ponders 
the restitutional conundrum posed by Section 302 (a). But persistence 
strips the mask from these puzzling words and we find their real 
worth. The Atlas case enlightens us that the Judiciary Act: 


Does not define the jurisdiction of the District Courts as federal courts, in the 
given instance a suit of which a District Court has jurisdiction as a federal court 
which is to guide their decisions and enable them to determine whether in any 
given instance a suit of which a District Court has jurisdiction as a federal court 
is an appropriate one for the exercise of the extraordinary powers of a court 
of equity. (Italics supplied.) 


And: 


Whether a suitor is entitled to equitable relief in the federal courts, other 
jurisdictional requirements being satisfied, is strictly not a question of Jurisdiction 
in the sense of the power of a federal court to act. It is a question only of the merits; 
whether the case is one for the peculiar type of relief which a court of equity 
is competent to give.™ (Italics supplied.) 

So it unfolds that federal courts have no equitable jurisdiction 
per se, but only the capacity to employ equity principles when, as a pre- 
requisite, Congress has placed certain causes within the court’s 
cognizance: 

When the rights of parties are defined and established by law, equity has 
no power to change such rights, and while maxims of equity may be invoked 





~ 133 Art. III, See. 2, el. 1. 


1% See 28 USC Sec. 1331, which changed 
the terminology to ‘‘civil actions’’ in place 
of ‘‘suits of a civil nature at common law 
or in equity.”’ 

25 Gordon v. Washington, 295 U. S. 30, 
55 S. Ct. 584 (1935); Irvine v. Marshall, 
20 How. 558 (1857); Sprague v. Ticonic 


(1939); Robinson v. Campbell, 3 Wh. 212 
(1818). 
26 Atlas Life Insurance Company vv. 
Southern, 306 U. S. 563, 59 S. Ct. 657 (1939). 
121 Di Giovanni v. Camden Fire Insurance 
Association, 296 U. S. 64, 56 S. Ct. 1 (1935). 
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to protect an existing right, they are not available to create a right where none 
exists.™ 

To proceed under the Food, Drug, and Cosmetic Act to invoke 
any alleged inherent equitable jurisdiction of the district court would 
invite Judge Van Devanter’s incisive remark that: 

. counsel for plaintiff . . . endeavors to maintain the jurisdiction 
of the District Court by a reference to the general powers of federal courts 
when sitting as courts of equity; evidently forgetting that such powers can be 
exerted only in cases otherwise within the jurisdiction of those courts as defined by 
Congress.” (Italics supplied.) 

Need more be said than that the power to award restitution must 
come from Section 302 (a)? It is only the ability to apply equitable 
principles to the exercise of such a power that the federal courts 
otherwise enjoy. 

The Alarum.—The bugaboo of public policy can be neatly classified 
and placed in a less frightening niche. It is no trick to conjure up 
such solemnities as: 


Courts of equity may, and frequently do, go much further both to give and 
withhold relief in furtherance of the public interest than they are accustomed to go 
when only private interests are involved Pa 


Or: 


It is a familiar doctrine that the extent to which a court of equity may grant 


or withhold its aid, and the manner of moulding its remedies, may be affected 


by the public interest involved.™ 


But on their face they carry their refutation for food and drug 
purposes. Notice the court is speaking of “courts of equity.” Recall 
that there are no federal courts of equity except to the extent jurisdic- 
tion is conferred by Congress. Section 302 (a) calls into play only so 
much of the total potentiality of equity as a concept as is necessary 
“to restrain violations.” Cases satiated with the broad type of state- 
ment quoted will, on analysis, show themselves to be situations where 
Congress has actually placed full equity powers within the court’s 
domain—that is, either they are traditional equity actions involving 
diversity, etc., or they are statutory actions proceeding under language 
as all-inclusive, for example, as the labor laws.**? 

In no cases examined by the author were the courts speaking of 
the incidence of public policy upon the question of jurisdiction. Instead, 
the courts were applying themselves to the question of exercising a 





128 Welch v. Montgomery, 205 Pac. (2d) partment, 300 U. S. 515, 57 S. Ct. _ 592 


288 (Okla., 1949). (1937). 

1% Briggs v. United Shoe Machinery Com- 131 U. 8. v. Morgan, 307 U. S. 183, 59 S. Ct. 
Pany, 239 U. S. 48, 36 S. Ct. 6 (1915). 795 (1939). 

18 Virginian Railway Company v. System 1822 See topic, ‘““‘The Quest for Restitution 


Federation No. 40, Railway Employees De- in Other Statutes,’’ above. 
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jurisdiction otherwise existing. Indeed, the Miller case, among the 
Fair Labor Standards decisions, clearly recognized the distinction and 
fairly answered it: 

FTC v. Klesner holds that actions under the Federal Trade Act are 
brought for the benefit of the public . It might also be said that the injunc- 
tion proceeding under section 17 is brought for the benefit of the public. How- 
ever, the payment of back wages is a direct benefit to the individual and so 
remotely beneficial to the public that it would not be within the purview of such 
protection even if the bringing of an action for the benefit of the public did 
enlarge the jurisdiction of the court. I do not read the Klesner case as holding 
that the mere fact that an action is brought for the benefit of the public enlarges 
the jurisdiction of the court in which it is brought.” ™ 


The hobgoblin of public policy, then, is a pastel transparency, and 
not a long black shade. If courts work a bit of voodoo with this physic 
now and again there’s good warrant to believe the activity is extra- 
legal as well as extracurricular. 


Exclusiveness of Statutory Remedies 
A corollary to the jurisdictional principle is the concept that statu- 
tory remedies are exclusive.?** The notion is that once a statute creates 
a new right and provides an adequate remedy for its enforcement, that 
remedy is singular. It seems to have been clearly stated first in 
Pollard v. Bailey,’** a suit by a past-due creditor against a stockholder 
in a defaulting bank. A statute provided, in one section, that the stock- 
holders should “be bound respectively for all the debts of the bank 
in proportion to their stock holden therein” and, in another section, 
that the shareholders might be charged by a bill in equity. The lower 
court permitted plaintiff to recover, but Chief Justice Waite reversed, 
saying: 
the mode of apportionment and the manner of collection were specially 
provided for. The liability and the remedy were created by the same statute. 
This being so the remedy provided is exclusive of all others. A general liability 
created by statute without a remedy may be enforced by an appropriate common 


law action. But where the provision for the liability is coupled with a provision 
for a special remedy, that remedy, and that alone must be employed. 

The proposition has never since been overturned. It has been 
restated in many diverse situations, including cases under the National 


Bank Act of 1864,?°* state incorporation acts,’** copyright laws,’** a 





m3 Fleming v. grant remedies in excess of those permitted 


Miller, 47 F. Supp. 1004 





(DC Minn., 1942). 

'The author suggests this is not an 
independent ‘‘principle’’ at all, but merely 
another approach to the question of juris- 
diction—that is, if it takes a statute to 


confer jurisdiction on the lower federal 
courts, then obviously no federal court may 





by statute. 

135 20 Wall. 520 (1874). 

138 Farmers’ & Mechanics National Bank 
v. Dearing, 91 U. S. 29 (1875). 

7 Fourth National Bank v. Francklyn, 
120 U. S. 747, 7 S. Ct. 757 (1887). 

138 Globe Newspaper Company v. Walker, 
210 U. S. 356, 28 S. Ct. 726 (1908). 
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statute recompensing army officers for loss of personal property,’** a 
statute requiring performance bonds by holders of certain government 
contracts,’*? an eminent-domain statute ™*' and the Sherman Act." 

Speaking of such remedies the courts have said: “Inadequate it 
may be to fully protect . . . yet such as Congress has seen fit to 
give, and which it, not the courts, have power to enlarge by amend- 
ment of the statutes. . . .”2*% And: “For any inconveniences that 
may result . . . it is for Congress alone to supply the needful 
remedy.” **4 

Section 302 (a) 

Thus the pursuit comes, as it must, to this: How much power is 
delivered to courts by “jurisdiction to restrain . . . violations of 
section 301”? The heart of the matter hangs on so simple an inquiry— 
not on the court’s personal inclination as to what were best to be done 
to secure public health, not on unexpressed legislative resolutions, not 
on will-o’-the-wisp free translations. Poetic license is the birthright 
of versifiers, but a matter of concern when indulged in the courtroom, 
especially if the orthodoxy is our Constitution. 

The first question for the court is: “What can we do?” and not 
“What should we do?” The initial question is one of finding the 
boundaries, and the subsequent question is one for the application 
of juristic concepts within limits defined at the outset. 


Possibilities 

The bramble patch of construction maxims holds out enough 
thistles to discourage any directional movement. It suggests the hope- 
lessly opposing refinements are but crutches upon which to lean either 
result a court desires in a given case. The thicket of rules has suitable 
byways through which to reach any preconceived destination a court 
might wish. It would prosper us little to explore the varied niceties. 
Suffice it to say that a conscientious court (and most are) sets itself 
the single object of discovering the legislative intent: *** in the statu- 
tory phrasing if possible ; elsewhere if necessary. 

“Where a law is expressed in plain and unambiguous terms, 
whether those terms are general or limited, the legislature should be 





139 U. §. v. Babcock, 250 U. S. 328, 39 42D. R. Wilder Manufacturing Company 
S. Ct. 464 (1919). v. Corn Products Refining Company, 236 
40 U, S. ex rel. Texas Portland Cement’ U.S. 165, 35 S. Ct. 398 (1915). 
Company v. McCord, 233 U. S. 157, 34 148 See footnote 138, above. 
S. Ct. 550 (1914). 44 Arnson v. Murphy, 109 U. S. 238, 3 
i Fastern Tennessee, Virginia € Georgia  S. Ct. 184 (1883). 
Railroad Company v. Southern Telegraph 45 Wilkinson v. Leland, 2 Pet. 627 (1829). 
Company, 112 U. S. 306, 5 S. Ct. 168 (1884). 
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intended to mean what they have plainly expressed, and consequently 
no room is left for construction.” **¢ 


If the court finds a statute, upon its face, freed of ambiguity, then 
resort to the tools of construction becomes redundant, even improper. 
Should the court conclude that Section 302 (a) lacks uncertainty its 
pronouncement should scarcely cheer the seekers for restitution—for 
if the word “restrain” be taken in its legalese form, we shall find it to 
mean, in differing legal contexts: 


; to abridge, check, confine, curb, debar, enjoin, forbid, hinder, hold back, 
hold in check, impede, keep in, limit, prevent, prohibit, repress, restrict or stay 
; the essential element of its meaning is to hold in or back, curb, check. 
However it has been held that the primary meaning of the word is to keep from 
action, to repress, to prevent, to debar, and that one of its primary meanings 
is to suppress. 

And, if again, it is to be the plain, ordinary English connotation 
of the word that is to govern, we shall find the definition to be : 


re-strain. 1. To hold back from acting, proceeding or advancing, either 
by physical or moral force or by interposing an obstacle; hold in check; check; 
repress; as to restrain men by law. 2. To hinder from free enjoyment or exercise 
of something: restrict; abridge; as to restrain one of liberty. 3. Law. To enjoin; 
hold back, as a defendant, from some threatened act. 4. (archaic) To withhold 
or forbear; as to restrain prayer. 5. (obsolete) To restrict. 6. (obsolete) To 
prohibit. 7. (obsolete) To draw tightly. 


Syn.: abridge, bridle, check, circumscribe, confine, constrain, curb, hinder, 
hold, hold back, hold in, keep, keep back, keep down, keep in, keep under, repress, 
restrict, suppress. ™ 

In neither its technical nor its lay sense does the word suggest 
the doing of an act to “undo” a past transaction, nor the taking of 
affirmative steps to restore a past condition. Every definition, I sub- 
mit, connotes present activity designed to influence future events. 
Neither “restrain” nor its synonyms bears the connotation of reform- 
ing the past. 


Legislative History 


If the court finds itself in need of canons properly to construe the 
statute, its first choice may well be to scour the legislative history— 
a craft often employed in food and drug cases. This endeavor will 
prove fruitless at best, and discomfiting to the Food and Drug Adminis- 
tration at worst. Certainly the lawmakers never expressed any views 
whatever on the subject of restitution. But in the course of five years 
debating the new act, it seems a fair surmise that the legislators did 





146 Hamilton v. Rathbone, 175 U. S. 414, 48 Funk & Wagnalls New Standard Dic- 
20 S. Ct. 155 (1899). tionary (1951). 
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voice completely their thoughts upon the purpose and scope of the 
The reader is referred to an article which 
In brief, 


novel injunction provision. 
admirably sums the legislative history of Section 302.'*° 
Congress intended the injunction remedy to benefit consumers by sup- 
pressing litigation, by preventing repetitious offenses, by giving the 
government an easier lot in borderline cases (rather than bearing the 
burden of a criminal action) and by expediting relief.'*° 


Course of Administrative Action 


One argument confronting the Food and Drug Administration, should 
it seek restitution again, will be the muted rhetoric of its own conduct. 
While the Wage Administrator was quick **' to claim the restitution 
weapon,’ the court might look askance at the belated trumpeting of 
the Food and Drug Administration. Query: Was the Mytinger case 
the first situation under the 1938 Act in which an Administrator, duly 
imbued with a regard for public health—to say nothing of his own 
duty—should have sought restitution ? 


The Supreme Court has weighed negative administrative conduct 
in passing on jurisdictional questions. When the Federal Trade Com- 
mission brought a Section 5 proceeding '** against an intrastate mer- 
chant on the theory his activity handicapped interstate competitors, 
the court rebuffed them: 


That for a quarter century the Commission has made no such claim is a 
powerful indication that effective enforcement of the Trade Commission Act is 
not dependent on control over intrastate transactions. Authority actually granted 
by Congress of course cannot evaporate through lack of administrative exercise. 
But just as established practice may shed light on the extent of power conveyed 
by general statutory language, so the want of assertion of power by those who 
presumably would be alert to exercise it, is equally significant in determining 
whether such power was actually conferred.™ (Italics supplied.) 


Small comfort will be drawn from a similar theme by Justice 
Frankfurter in the Jam case: **® 


In our anxiety to effectuate the congressional purpose of protecting the 
public we must take care not to extend the scope of the statute beyond the point 
where Congress indicated it would stop Indeed, the Administrator’s 
contemporaneous construction concededly is contrary to what he now contends. 

















™ John B. Buckley, Jr., ‘‘Injunction 
Proceedings,’"” 6 FOOD DRUG COSMETIC 


LAW JOURNAL 515 (July, 1951). 

1% Charles Wesley Dunn, Federal Food, 
Drug, and Cosmetic Act—A Statement of Its 
Legislative Record (G. E. Stechert & Com- 
pany, New York, 1938). 

31 Norwegian Products Company v. U. S., 
288 U. S. 294, 53 S. Ct. 350 (1933). 


182 Footnote 39, above. 

3 The critical question was the extent 
of the Federal Trade Commission's juris- 
diction in the Sec. 5 grant of power. 

34 FTC v. Bunte Brothers, 312 U. S. 349, 
61 S. Ct. 580 (1941). 

362 Cases Jam v. U. 8., CCH 
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In tax matters, the Court of Appeals for the District of Columbia 
sided against the Commissioner (who sought to tax the receipient of 
the Ross Essay Prize) on the ground: 


The Commissioner does not say that taxes have ever been collected on Nobel 
prizes, Guggenheim fellowships, Rhodes scholarships, Ross prizes, or any of the 
many scholarships and prizes which, like these, have long been awarded on a 
competitive basis to scientists, scholars, or students. We think we may infer 
that the practice has been to the contrary. This long-continued administrative 
interpretation of the law is entitled to great weight.” 

Judge Frank, who wrote an opinion in the Scerbo case, subse- 
quently felt compelled to dissent in a later opinion (involving juris- 
diction of the Navy to court-marital a discharged ex-sailor) on the 
strength of the Bunte decision.***? Imagine Judge Frank’s dilemma 
were he asked now to sit upon a food or drug case seeking restitution. 


The Bunte language was no idle jest. The Supreme Court had 
occasion to reaffirm it in distinguishing a case arising under the 
Shipping Act, saying: 

Although failure to exercise power may be significant as a factor in shedding 
light on whether it has been conferred, see FTC v. Bunte Bros. . . . that fact 
alone neither extinguishes power granted nor establishes that the agency to which 
it is given regards itself as impotent. The present case, by virtue of differences 
from that of Bunte Bros. relating to the clarity and definiteness of the statute's 
terms, the policy of the Act, and the legislative history, is one that falls within the 
pronouncement: “Authority actually granted by Congress of course cannot evap- 
orate through lack of administrative exercise.”** (Italics supplied.) 

It requires an acute sensitivity to perceive these grounds for 
distinction in the food, drug and cosmetic law, to wit: clarity and 
definiteness, policy, legislative history. 


Conclusions 


Recent bob-sledding down the food and drug course left the author 
a little breathless on the turns. I understand very well that restitution 
may win, place or show in its class, but how came it into the class of 
food, drug and cosmetic sanctions? 


Of course, the food and drug Act is a great remedial statute 
designed to protect the public interest. But as much should be said 
of every statute that is worthy of the name on the books. If the courts 
often cite this quality in the food and drug cases, there is no assur- 
ance that the same emphasis would not have been placed had the 





16 McDermott v. Commissioner of In- 1 U. §. v. Malanaphy, 168 F. (2d) 503 
ternal Revenue, 150 F. (2d) 585 (CA of (CCA-2, 1948). 
D. C., 1945). 68 U, §. v. American Union Transport, 
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particular decisional language taken another mode of expression. 
Presumably both political factions are for home, mother and country. 
But that is not to say one should agree with each proposal advanced 
to reach ultimate objectives. Today’s etching tool of change carves 
ever more deeply the line between centralism and individual right. 
Independent thought and vigilant opposition are small considerations 
for preserving constitutional substances: 

Official powers cannot be extended beyond the terms and necessary implica- 
tions of the grant. If broader powers be desirable, they must be conferred by 
Congress. They cannot be merely assumed by administrative officers; nor can 
they be created by the courts in the proper exercise of their judicial functions.” 

If the youngest buds ** blossom respectably, the Food and Drug 
Administration will need a spot of law on its side hereafter. The good 
Genie—perhaps too often called forth—failed to bestir himself at the 
last stroking of the Aladdin’s lamp from Dotterweich.’ Justice Frank- 
furter quoted the Dotterweich declaration of open season upon statutory 
construction and followed in the same breath with: 

But our problem is to construe what Congress has written. After all, Cong- 
ress expresses its purpose by words. It is for us to ascertain—neither add to nor 
subtract, neither to delete nor to distort. 

Could it be the Supreme Court yearns for an ancient philosophy 
espoused in the district court? 


. citizens have the right to rely upon the laws of the land as they are written 
and as reasonably interpreted. They should not be subjected to the hazards of 
administrative or judicial interpretation, extending restrictions of the law far be- 
yond the plain meaning of the language used. 


The Food and Drug Act is shot through with broad avenues by 
which to reach the repeatedly professed aim of shielding consumers. 
The alleyway of restitution, visible until lately to only the chosen 
few, is a suspect route. Carrying statutory terminology to its horizon, 
only to pause, regroup and claim the newly discerned horizon in the 
name of the same enactment is dangerous business—nor is it good 
law. And the courts have not been blameless in fostering this seven- 
league boot’s method of interpretation. 


The sum of Section 302 (a)—its begetting, its toils through Con- 
gress, its wording as enacted, its administrative direction to 1950, its 
judicial consideration—may comprehend restitution. I, for one, do 
not believe it. [The End] 





9 FTC v. Raladam Company, 283 U. S. %1U. §. v. Dotterweich, 320 U. S. 277, 
643, 51 S. Ct. 587 (1931). '64 S. Ct. 134 (1943). 
1 Footnote 155, above. 102 U. §. v. 62 Cases . . . Jam, 87 F. Supp. 
735 (DC N. M., 1949). 





In this Previously Unpublished Letter, the Author 
Described Qualifications for All Professional Per- 
sonnel of the FDA While Answering This Question: 


What Is a Federal 
Food and Drug Chemist? 


By the Late Dr. WARD BENJAMIN WHITE 


Preface: The author was Chief of the Food and Drug Administra- 
tion’s Division of Food for nearly 21 years preceding his untimely death 
last year. He prepared this description of the personal qualifications 
sought in a federal regulatory chemist for a letter in answer to the head 
of the chemistry department of an American college. Mr. Robert S. 
Roe, Chief of the Los Angeles District, suggested its publication in place 
of one he was proposing to write on “A Career Service.” In gathering 
some material on the qualifications and duties of chemists he came across 
a copy of Dr. White’s letter. It is in the spirit of the one he planned to 
write, and equally applicable to all professional personnel of the Food 
and Drug Administration and not limited to chemists. An inspiration to 
the Food and Drug Administration staff, it has never before been made 
public. 


HE SOLE AIM AND PURPOSE of chemists in the Food and 

Drug Administration is to make every contribution in their power 
to the enforcement of the federal food and drug laws. Every single 
move is conducted in such a manner that eventually we may be able 
to convince the judge and jury that an adulteration or a misbranding 
has actually occurred. This means that every operation, method and 
tool used in the work must withstand shrewd assault by way of cross- 
examination, very likely directed by specialists in a scientific sense, 
but in a very practical sense as well. Probably only a person who has 
experience in court procedure can appreciate fully what is required. 

I will now mention, with occasional brief comment, some of the 
qualifications required. They will probably be no different from those 
requisite for any profession... . After you read them you may con- 
clude that I am describing an ideal chemist who never existed on sea 
or land. Probably this is so, and yet this, in a sense, is what you are 
asking for. We do have men in our service who possess nearly all of 
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Before His Death in February, 1951, Dr. 
White Served as Chief of the Food and 
Drug Administration's Division of Food 





these qualities to a remarkable degree. Indeed, it has been a matter 
of constant amazement to me to observe the high type of man who 
selects a career of public service. I think that, by and large, scientists 
in the government service are men who rate those intangibles of satis- 
faction, ideals, the thrill of a difficult and challenging task, and the like, 
higher than they rate money income. Indeed, it must be so, for, as 
one of my professors used to tell us, the man who selects such a career 
must be reconciled to a life of genteel poverty. I do not think this is 
as true as formerly, and it may be less true in our rapidly changing 
society, as time goes on. At any rate, I feel that in the coming years 
scientific ability will be rewarded more rapidly and more fully, and 
less with regard to mere seniority, than ever before in the government 
service. Certainly this is true right now in this Administration. 


You will have gathered that I am rating a zeal for public service 
rather high among personal qualifications. Frankly, we don’t care to 
have men who plan deliberately to use their stay with us as a stepping 
stone to a commercial job later. The father of the food and drugs 
Act, Dr. Wiley, placed the protection of the consuming public above 
all other considerations. This spirit has persisted and has grown 
through the years. We demand of our men that devotion which 
Garibaldi demanded of his followers or which Kathleen-Ni-Houlihan 
in Yeats’s play asked of the Irish lad; but we can assure them, I think, 
that, though the service will bring them “danger and wounds,” it will 
also bring a thrill and satisfaction which will more than compensate 
for being abused by food manufacturers on the one hand and self-ap- 
pointed guardians of the public on the other. This sort of zeal will 
usually be accompanied by that general enthusiasm for chemical work 
which every chemist should have to compensate him for being in a 
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poorly paid profession, and which he must have to be worth his salt. 
With it should go a good workman’s respect and affection for the 
tools of his craft. This naturally leads to neatness and precision in the 
use of his tools, as well as in everything else he is called on to do. 


The very nature of our work calls for the self-effacing type of 
chemist, one who is satisfied to do splendid work without, perhaps, 
being always able to display it to the world in the showcase of publica- 
tion. This is not to say that fundamentally sound work of general 
application will not be published; and when it is, the man is given 
full credit. No other names will appear on the paper than of those 
who planned and executed the work. Many of our minor investiga- 
tions, however, are of that type which, if they were immediately pub- 
lished, would be showing our hand to a prospective opponent in court ; 
but the results of these investigations are circulated freely among our 
own people, and his light is not completely “hid under a bushel” as 
far as his associates are concerned. However, we have no use for the 
man who tries to use his talents for self-glorification rather than for 
the good of the service. 


It goes without saying that our work demands the highest type of 
cooperative effort. To disclose adulteration in foods and drugs often 
forces the chemist to use all of the tools of the trade and frequently 
some of those in allied fields, such as microscopy, bacteriology, toxicol- 
ogy, all the branches of biochemistry, and many others. Many of our 
problems are borderline in nature, requiring several heads working 


in complete harmony for their solution. 


Then there is perspective and all that goes with it—sound judg- 
ment of what is essential and what is not—another vital characteristic. 
Our most successful chemists are those who can visualize completely 
the chain of events all the way from the time the sample is taken in 
the very act of interstate commerce, down to the point where the case 
is finally settled in the court of last resort and the notice of judgment 
written for publication. To me the term “perspective” is broad enough 
to include what we call judgment based on reasoning processes, and 
what we call intuition which is based on Heaven knows what, but 
which involves that sixth sense which enables some chemists, for no 
known reason, to show a high batting average in picking from many 
courses the one which will lead to a successful solution of the problem 
in the majority of cases. This means that he must be resourceful and 
versatile, and not too prone to conclude that some line of attack which 
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has failed in other hands is not worthy of trial, nor hesitant to pursue 
some course which is somewhat unorthodox in the light of what the 
textbooks and literature have to offer. All these things, I suppose, 
come under the head of originality and, perhaps, imagination. 


Initiative is an extremely valuable quality in our service. As ] 
recall Elbert Hubbard’s classification of employees, he rated highest 
the chap who saw the job and went ahead and did it without being 
told. We want men who simply sprout ideas all the time, and I think 
that our leadership is such that they will find their superiors ready to 
give them a trial if they show any promise whatever. Our most bril- 
liant chemists are those who visualize a problem as a crafty antagonist 
to be overcome and, like the Psalmist, “meditate day and night” in 
scheming to bring about its downfall. 


We rate rather highly the kindred qualities of tact, humor, and a 
generally agreeable and cheerful temperament. It is not necessary 
to expatiate upon these at any great length. The work of the chemist 
is peculiarly vexing and requires abundant humor if one is to save 
one’s self from madness. From what I have said, the necessity of tact 
and a smile are perfectly obvious. It is a large order to endeavor to 
regulate rugged industry and, at the same time, make it like it. 
The value of these qualities in cooperative effort, already referred to, 
is also self-evident, whether the problem be working out a new method, 
getting information from a reluctant manufacturer, or coaching a 
United States attorney who, of course, is a layman as far as science 
is concerned, in the intricacies of a highly technical case. 


Fundamental, Sterner Virtues 


I might say a word for the sterner virtues while I am at it. These 
require little comment, for they are fundamental. I should place hon- 
esty high, not only the usual type, but that fundamental honesty with 
one’s self that Polonius talks about. Without it no chemist is worthy 
of the name. There is need, too, of what is elegantly called “intestinal 
fortitude,” and its accompanying virtues of thoroughness and fixity 
of purpose. So often, in a scientific investigation, the original purpose 
is lost sight of and some by-product is pursued to a brilliant termina- 
tion. This is fine in the field of pure science, but simply will not do in 
the brass-tack sort of problems we are attacking. This is not to say 
that the by-products, or “side reactions,” of an investigation are not 
useful and will not be followed up when it is clearly evident that they 
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are going to help solve some pressing problem. As with the old 
alchemist, the by-products may turn out to be worth more than the 
original goal, and the chemist should have the alertness and the re- 
sourcefulness to turn them to advantage in other work, and to make 
them available to our other workers. I have already mentioned neatness, 
but a good word might be spoken for a logical mind without which 
neatness is a somewhat empty virtue. Of course, our chemists should 
be running over with dynamic energy and should have the curiosity of 
Kipling’s elephant’s child. They should have speed and with it the 
knowledge of when one can travel 60 miles an hour with safety, and 
when 20 miles an hour is too fast. They should have that love of con- 
test which is inherent in an athlete, and with it sufficient humility so 
that they will not appear to be “smart Alecks” to judge and jury. 
They should be able to keep their wits about them when under fire 
of cross-examination, so that they may see the pit which the opposing 
attorney is digging for them almost at the first stroke of his pick. 
There are plenty of other times when they will need the ability to be 
calm and to think straight and fast under an emergency—for forcing 
the lunatic fringe of the food and drug trade to be good in a competitive 
society is an almost impossible job. 


I have left to the last the matter of ability to use the King’s 
English in a manner which is clear, forceful, logical and concise, but 
this is, perhaps, the most important characteristic of them all. Cer- 
tainly, when one has it, it includes a very large number of the virtues 
I have enumerated. A book, of course, could be written on this alone, 
and doubtless many have been written. It is vital in making an infor- 
mative report either of factory observations, analytical work or inves- 
tigations. I have a feeling that many an excellent method of analysis 
has been condemned simply because the author has not been able to 
state with the utmost clarity all of the steps in the method. The 
analogy with cookbook recipes is obvious and rather close. With a 
politician or a diplomat, perhaps, “words were given us to conceal our 
thoughts.” However, in the scientific world the other adage is more 
useful, “we think in words, and when we lack fit words we lack fit 
thoughts.” The chemist, in reporting his work, should always remem- 
ber to avoid placing himself in that class which, in the scathing scrip- 
tural phrase “seek to be heard for their much speaking.” I fear there is 
too much of this sort of thing in the scientific literature already, as 
well as too much of the “show-case” type of scientific writing to which 
I have alluded. [The End] 





A Tribute to Dr. Paul B. Dunbar. 


The Author, Who Is President of Winthrop-Stearns, 
Inc., Paid This Tribute to the Former Food and Drug 
Commissioner During the 1952 Annual Meeting of the 
American Pharmaceutical Manufacturers’ Association 


HEN WALTER G. CAMPBELL announced his retirement as 

Commissioner of Food and Drugs eight years ago, there was 
fear that the post might go to someone as a reward for political favor 
instead of to Mr. Campbell’s logical successor and the person best 
qualified in every respect to fill the post. 

At that time, and it happened to coincide with our annual meeting 
in 1944, I am happy to say that our association went all out in sup- 
port of Dr. Dunbar. It is nice to have this opportunity to tell our 
honored guest that he fully vindicated our faith and judgment. 

It is a most gratifying pleasure for me to make this presentation. 
It so happens that no one in this association can speak from the same 
point of view. I should know what I am saying because I worked be- 
side Dr. Dunbar for five years. I had the experience of playing on 
his team for two years under the old food and drugs Act and was his 
first Chief of Drug Division when the then-new Food, Drug, and 
Cosmetic Act of 1938 became effective. I should be able to give you 
the inside story on P. B. Dunbar, as well as some idea of how he 
appeared to me in the ten years during which I have been standing on 
the outside looking in. All of this is something for a book and not a 
ten-minute address. But there are a few salient points about Dr. Dun- 
bar that I hope he will permit me to mention. 


Mr. Walter G. Campbell and Dr. Dunbar set a tradition in gov- 
ernmental administration which I hope will endure forever in the Food 
and Drug Administration and which can well serve as an example for 
all governmental bureaus to follow. From the enactment of the first 
Food and Drugs Act of 1906 both worked side by side until Mr. Camp- 
bell’s retirement. I regret—as I know Dr. Dunbar does, too—that 
the industry never had an opportunity to pay tribute to Mr. Campbell, 
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By THEODORE G. KLUMPP, M. D. 


also a truly great man, but I am happy that we have this occasion to 
express to Dr. Dunbar our appreciation for his outstanding service 
to the public, as well as to our industry. 


What appeals to me as one of the most important attributes of a 
good administration is his faithfulness to the scope of authority con- 
ferred upon him by the Congress. In other words, as I see it, his job 
is accurately and honestly to implement the will of Congress. I was 
always impressed with the scrupulous care with which Dr. Dunbar 
constantly studied the records of Congressional debates, hearings and 
committee reports, to throw light on the Congressional intent. I know 
of no one who has been more conscientious in following what he saw 
to be the will of Congress. This, as I will try to show, is the single 
most important duty, the performance of which we, as citizens, have 
a right to ask of our public administrators. 


Dr. Dunbar served as an important governmental official during 
a critical and, in many respects, a transition period in the history of 
our country. It was a half century during which there was the most 
amazing development of a gigantic system of governmental agencies, 
bureaus, commissions, authorities and boards. Not only were dozens 
of new permanent independent agencies with multimillion-dollar appro- 
priations created, but the old-line cabinet rank departments took on a 
myriad of regulatory functions. During this period the very system 
of our government witnessed a profound change from government by 
judicial law to government by administrative law. In other words, 
our lives were once governed directly by the laws of Congress and 
the courts which interpreted them. Increasingly, Congress has dele- 
gated its operating functions to federal agencies, assigning spheres of 
action to each and telling it to govern as it sees best within the broad 
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scope of its delegated legislative authority. In order to strengthen 
the hand of this bureaucracy, in most instances the Congress sharply 
limited the right of citizens to appeal to the courts from the rulings of 
the bureaus. With such power it is no wonder that we now see some 
of the outcroppings of abuse of power, unfaithfulness and mink coats. 


But much more injurious to the well-being of our democracy 
than an occasional free mink coat or deep freeze or a free trip to 
Europe is the public official who decides for himself that Congress did 
not know what it was doing and takes it upon himself to correct some 
of the shortcomings in the law that he has sworn to administer. He 
does this in the spirit of “father knows best” and he sincerely believes 
that he has a sacred mission in the public interest to stretch the law. 
Sometimes this zeal is born of excessive personal ambition, but more 
often it arises from a conscientious belief that he is doing it to serve 
the public interest better. May I remind you that every dictator in 
the history of the world was inspired by the same motives? In this, 
as in so many other things in life, the road to ruin is paved with good 
intentions. I am glad to be able to tell you that Dr. Dunbar has not 
been in the road-paving business. 

[ have never known a man who is more innately kind, modest and 
self-effacing than Paul Dunbar. These are rare qualities in a public 
official and while they have had the effect of keeping him out of the 
headlines, more important, they have made for him a legion of friends, 
both inside and outside governmental circles. Dr. Dunbar’s admin- 
istration has been characterized by his fairness and willingness to work 
out the government’s problems without rushing into court. Toa large 
extent, Dr. Dunbar’s faith, patience, fairness and good humor are 
responsible for the cooperative spirit and era of good feeling that has 
existed for some years between the Food and Drug Administration and 
the industries regulated by it. While the number of lawsuits against 
reputable manufacturers has declined during Dr. Dunbar’s adminis- 
tration (and this, I believe, is one of the signs of a good administrator), 
Dr. Dunbar has been tough and relentless in throwing the book at the 
quacks, fakirs and others who prey on the credulity of the public. For 
a detailed verification of what I am saying, one need only consult the 
published annual reports issued by Commissioner Dunbar. 


Both in and out of government, I have always been impressed with 
the thorough-going honesty of the Food and Drug Administration. 
From top to bottom there is a solid integrity that runs through the 
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entire organization. The accusing finger of scandal has never been 
pointed at the Food and Drug Administration, and the chances are it 
never will so long as the Dunbar tradition remains alive. This rock- 
ribbed honesty did not just happen. It came about first through the 
scrupulous personal integrity of Mr. Campbell and Dr. Dunbar, and 
their insistence upon the same standard of conduct throughout the 
organization. Fortunately, Dr. Dunbar has left a staff of able assist- 
ants, schooled in the same tradition and headed by Mr. Crawford and 
Mr. Larrick, who are cut from the same cloth as our knight in shining 
armor. This, Paul, is a cherished heritage that is more precious than 
all the many other fine monuments you left as a mark of your life work. 
I hope that you give this a high place among the many things that 
contribute to your satisfaction in a job well done. 


On behalf of the American Pharmaceutical Manufacturers’ Asso- 
ciation, it gives me great pleasure to present to you this symbol of our 
respect, appreciation and, may I also add, our affection. We chose a 
clock because, as something of an alleged authority on retirement, I 
predict that you will have plenty of time ahead of you to enjoy it. We will 


feel well rewarded and so should you if this instrument gives you 
15,768,000 minutes of happiness and contentment, which I think it should. 
[The End] 


@ FDA'S MEDICAL DIRECTOR RESIGNS ® 


The resignation of Dr. Erwin E. Nelson was announced on May 15 
by Commissioner of Food and Drugs Charles W. Crawford. Dr. Nelson 
had served as Chief of the New-Drug Section of the Food and Drug Ad- 
ministration’s Division of Medicine from 1947 until 1950, and as Medical 
Director since that time. He will leave the service on August 1 to be- 
come professor and director of the department of pharmacology of St. 
Louis University School of Medicine. 

“Dr. Nelson’s decision to return to academic work is accepted with 
deep regret,” stated Commissioner Crawford. “He has had a long and 
distinguished career in the Food and Drug Administration. He per- 
formed outstanding services in establishing and organizing our Division 
of Pharmacology. At a time when the greatest advances in history were 
being made in ‘miracle’ drugs, he was responsible for passing on the 
safety of new drugs before their marketing was permitted. He is 
recognized as a leader in the drug field. Dr. Nelson’s resignation is a 
serious loss to the Food and Drug Administration.” 

He was associate professor of pharmacology at the Medical School 
of the University of Michigan when he went to the FDA on leave of 
absence to establish the Division of Pharmacology in 1934. He returned 
to the University of Michigan as a professor, leaving there in 1937 to 
head the department of pharmacology at Tulane University. 





The Wheat and Wheat Flour Inve 


By M. R. STEPHENS 


Associate Commissioner of Food and Drugs 


ONSISTENT with its over-all policy on all food enforcement 

work, the Food and Drug Administration’s program in the cereal 
field for the past several years has been at the manufacturing level. 
We have not had the resources with which to extend our enforcement 
programs to raw materials generally or to the carriers, to the farms or 
to intermediate storage and handling. Our purpose has been to en- 
courage manufacturers to select suitable raw materials and process 
them in such a manner and under such conditions that the finished 
products are not contaminated with filth, and hence in violation of the 
terms of the Federal Food, Drug, and Cosmetic Act. 


Our program as related specifically to flour mills was aimed first 
at mill infestation which would result in direct introduction of filth 
into the finished flour. As the sanitary conditions in the mills improved, 
more and more attention was given to the quality of the wheat being 
used. Our activity in this field has undoubtedly contributed to the 
rather remarkable improvement in flour-mill sanitation which has come 
about in the past ten years. Generally speaking, sanitary conditions in 
most flour mills are now such that the contribution of filth to the flour 
from mill insanitation is comparatively small. The grain industry, 
through the Grain and Feed Dealers National Association, has en- 
deavored to bring about improvement in the quality of wheat. It has 
a committee interested in sanitation which has been quite active. 


In an effort to acquaint its membership with the attitude of the 
Food and Drug Administration as well as the requirements of the law, 
as related to the problem, the association has maintained a close con- 
tact with us for a period of years and has arranged for the appearance 
of members of the Food and Drug Administration on several of its 
annual programs. 

Despite these efforts, however, we have found that there has not 
heen a corresponding improvement in the cleanliness of the wheat for 
milling, and thus the improvement in the quality of the flour has not 
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nvgational and Regulatory Programs 


This Paper Was Read at the Mid-Winter Meeting of the National 
Soft Wheat Millers Association, January 18, 1952, Louisville, Kentucky 


kept pace with the improvement that has come from improved mill 
sanitation. 

The milling industry has made some attempts to improve the 
quality of the wheat being used. There were a number of difficulties, 
however, that prevented real improvement, among them being the 
fact that weevil infestation is largely internal, as well as that there 
was no simple and rapid procedure for the detection and measure- 
ment of the internal infestation. Another was that the grain trading 
business has been on a basis of grade standards which do not directly 
reflect the relative cleanliness of the grain. 


A segment of the milling industry took the position that our en- 
forcement program was ahead of the ability of the industry to comply 
with it. While we do not believe this view was shared by the principal 
part of the industry, it was recognized that very real, practical problems 
confronted the grain and milling industries in their efforts to comply 
with the law. Consequently there was initiated in the fall of 1949 a 
series of conferences between representatives of the United States 
Department of Agriculture, the Food and Drug Administration and 
the milling industry. We also met with representatives of the grain 
trade. The purpose of these conferences was to attempt to formulate 
some long-range plans looking toward the solution of the practical 
problems confronting the grain and milling industries. As part of this 
long-range program a nation-wide survey of grain and flour contamina- 
tion was proposed. The result was the initiation of a very far-reaching 
investigational program which has just been completed. 


It is clear from the results of this investigational program that the 
quality problem in wheat is very real and very widespread. The report 
has been prepared, scheduled for publication in the February issue of 
the Journal of the Association of Official Agricultural Chemists. Preprints 
of the report are available, and undoubtedly many of you have seen 
them, or have seen the condensation prepared by the Millers’ National 
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Federation. The report, because of its content, is quite comprehensive 
and lengthy. It will merit your careful consideration. We are grateful 
to the grain and milling industries, as well as to the United States 
Department of Agriculture, for the very real help and cooperation that 
made it possible to initiate the program in the first place as well as 
to bring it to a successful conclusion. 


I am sure that all of you will wish to study this report carefully, 
and I will not take the time here to attempt a detailed discussion of it. 
I do, however, want to give you the summary and conclusions of the 
report, since it is the conclusions in this report that suggest to us the 
type of program that the Food and Drug Administration should now 
initiate, looking toward a general improvement in the quality of flour 
being produced. In order that the results may be more understandable 
it is desirable to first tell you of the primary objectives of the program: 


(1) To determine the relationship of insect infestation in wheat 
to the fragment count in the flour made from it. 


(2) To evaluate the effectiveness of mill cleaning equipment and 
procedures in dealing with infestation and contamination of the wheat. 


(3) To determine the incidence and level of insect infestation in 
commercial wheat as received at representative flour mills over a 12- 
month period. 


This was to include a study of both surface infestation and internal 
infestation. The program was also to provide information as to the 
accuracy of the two methods presently available for estimating the 
insect infestation in wheat and for predicting the fragment count in 
the finished flour. The summary and conclusions are as follows: 


1. The insect fragment count of flour (on straight flour basis) is closely 
related to the number of whole insects or equivalent (insect heads, capsules and 
cast skins) inside the wheat as measured by the cracking and flotation test for 
insects. It is somewhat less closely related to insect damage as determined by 
the fuchsin stain test. There is no correlation between insect fragment count of 
flour and insects or insect fragments on the surface of wheat. About 44 per cent 
of the samples of cleaned wheat contained no internal insects in 100 gram samples. 
Over one-third of the samples of flour contained 5 or fewer insect fragments 
and about 80 per cent of the samples contained 50 or fewer insect fragments 
per 50 grams (on a straight flour basis). The average insect fragment count of 
flour produced by each of 16 mills which were studied varied from a low of 0.8 to 
a high of 234 per 50 grams. The ratio of insect fragments in flour to whole 
insects in the wheat from which it was made varies from mill to mill. The ratio 
for all mills of fragments in the flour to insects in the cleaned wheat was 13.7 to 1. 


2. The rodent pellet pickout on a 1000 gram sample is a practicable test which 
requires no special training and no laboratory equipment. This test is a better 
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indication of probable flour contamination than is the test for detached rodent 
hairs in the wheat. The reliability of the pickout test would undoubtedly be 
increased by the examination of a larger sample. Seventy-seven per cent of the 
samples of uncleaned wheat and 88 per cent of the samples of cleaned wheat 
contained no rodent pellets. About 63 per cent of the samples of flour contained 
no hairs, 30 per cent contained one hair, and 6 per cent contained 2 hairs per 
50 grams. 

3. The cleaning procedures encountered in the 16 survey mills are relatively 
ineffective in dealing with internal infestation. Some reduction in the levels 
of internal infestation was accomplished in practically all cases, and in general 
the greatest reductions occurred where the levels of infestation were high. 
However, in those instances, the level of internal infestation remained high in 
the wheat after cleaning. 

Mill cleaning reduced the average number of rodent pellets in wheat at 
practically all of the mills with an over-all reduction from 0.35 to 0.13 per 1000 
grams. A statistically significant reduction in rodent pellets occurred in the two 
mills with the highest levels of contamination. 

4. As measured by the survey methods, 38 per cent of the wheat arriving at 
flour mills and being milled into flour is free from both internal insect infestation 
and rodent pellet contamination. During the month of September, when the 
influence of marketing of new crop wheat is greatest, 51 per cent of the wheat 
arriving at mills is free of contamination. Since field infestation of wheat is 
negligible compared to that in storage this high incidence of contamination 
reflects environmental conditions in the storage and transportation of wheat. 

5. Wheat from States in the Western, Northwest, Intermountain and North- 
ern areas, consisting predominently of white and hard red spring wheat, shows 
a lower level of insect infestation than from the country as a whole. Wheat from 
the Central Plains consisting largely of hard red winter wheat shows substan- 
tially higher levels of infestation. Soft red winter wheat generally shows high 
levels of infestation with highest levels in the Midwest and East. There is a 
tendency toward higher levels of rodent pellets in a belt including the Dakotas, 
Nebraska, Minnesota, Iowa, Illinois, Indiana, and Ohio. 

6. Insect infestation in wheat decreased from a high level at the start of 
the survey (May) to a low in September. The drop is associated with the har- 
vesting and marketing of new crop wheat. At the lowest level of infestation 
in September, 41 per cent of the wheat is infested to some degree. Following 
the September low there is a general increase, with sharp rises in January and 
March, and drops in February and April. The winter wheats remain at sub- 
stantially higher levels of infestation throughout the year than spring or 
white wheats. 

Rodent pellet contamination also decreases with the harvest of the new 
crop wheat to low points in September and November and increases during the 
late fall, winter and early spring months. 

7. Wheat from terminal elevators shows higher levels of insect infestation 
and lower levels of rodent pellet contamination than wheat from country 
elevators. 

8. Altho in all U. S. D. A. grades there are instances of high levels of both 
insect and rodent pellet contamination in individual samples, there is in general 
a lower average level of contamination in the higher grades. 

9. Infestation usually becomes apparent upon visual examination for insect 
damaged kernels when the level of internal infestation reaches 3 insects per 
100 grams. The presence of external insects in the grain, the detection of live 
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infestation in the wheat or in its conveyance while sampling, or the knowledge 
of prior history, would provide additional clues to the probable presence of 
internal infestation. 

10. The described procedures for both sampling and examining grain appear 
to have sufficient practicability and reliability to warrant further study and use 
by the milling and grain handling industries for detection of grain contamination. 


A concurrent investigation of storage conditions in country and 
terminal elevators has shown that elevator storage in many cases 
appears to be responsible for contamination of the grain. This was 
found even in some elevators owned and operated by flour mills, and 
shipping contaminated grain directly to the mills. The storage con- 
ditions found are basically the same as those which result in con- 
tamination of any foods with insect and rodent filth, and in general 
those conditions can be corrected by applying the rules of sanitation 
applicable to other food warehousing and manufacturing establishments. 


While no extensive investigation of farm storage was made, it is 
well known that a great deal of wheat is stored on the farm, and it 
is common knowledge that farm-stored wheat is often badly con- 
taminated. Thus it will not be enough for the elevator to correct its 
insanitary conditions. The farmer must do likewise and deliver only 
clean grain. Further, there would be no useful purpose in the elevator 
operator cleaning up his premises and equipment and then accepting 
infested grain from the farm and putting that grain through his 
equipment and into his bins. 


While we believe that the mill must in the last analysis be re- 
sponsible for the flour it is marketing and recognize that we must shift 
some emphasis in the flour program from mill sanitation to the quality 
of the grain and to the storage and handling conditions responsible 
for grain contamination, this shift in emphasis must be made care- 
fully and gradually. A basic part of the program aimed at improve- 
ment in the condition of wheat must be educational work that will 
insure that the elevator operators and the farmers understand the 
requirements of the law and what is expected of them in furnishing 
a raw material from which one of our basic foods is to be prepared. 
Some educational work has already been begun. For example, the 
Grain and Feed Dealers National Association, which represents the 
country and terminal elevator operators and other organizations within 
the grain trade, has distributed considerable preliminary information 
designed to awaken a general interest in the subject and to acquaint 
the industry leaders with some of the problems facing them. The 
Kansas Wheat Improvement Association has been very energetic 
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in tackling the weevil problem in Kansas. I am not acquainted with 
the other programs that the milling industry and other interested 
industries may have initiated or may be contemplating, looking toward 
a better understanding of all concerned of these very real problems. 
The Millers’ National Federation has issued a bulletin containing its 
preview of the new regulatory program of this administration. While 
we will engage in considerable educational activity, regulatory actions 
will not be delayed. 

To the extent that they are able, our own inspectors in making 
contacts with country and terminal operators and others in the wheat 
and flour milling industry, will make a special point of explaining the 
general requirements of the law and explaining, insofar as it is within 
their province, what must be done in order to comply with the law. 
More specifically, they will point out to responsible management any 
objectionable conditions they may note. 


I have talked at some length of our intentions with respect to 
insanitary grain storage and grain contamination. I must now em- 
phasize that we intend to continue our program on flour mill sanitation, 
and on flour made from unfit wheat. Actions will be brought against 
individual mills in which sanitation is below the present industry 
standards if there is a reasonable likelihood of actual contamination of 
the flour stream because of the bad conditions that exist. 


Millers are likewise going to be expected to look critically at the 
wheat they buy, and to use good judgment in selecting their wheat 
for milling. Flour made from wheat which was obviously unfit for 
milling will of course be the subject of action. 


It will be our purpose, for the time being, at least, to take action 
only against wheat or flour made from wheat in which the rodent filth 
or insect infestation can be found by a simple, but careful, examination. 
We will examine several portions from each lot of grain, and will look 
for rat and mouse excreta pellets and for kernels showing weevil 
emergence (exit) holes. I am not prepared to discuss the details of the 
examination, but our technical people will be glad to discuss them 
with your representatives. Considerable progress has been made in 
modifying and standardizing the method using only the exit hole as 
evidence of gross insect infestation. We have every reason to believe 
that this modified method will be practicable for use by the grain in- 
dustry in classifying grain as suspect. In order to confirm this classi- 
fication it may be necessary to perform a cracking test, unless the 
visual evidence shows exceptionally heavy infestation. 
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If our expectations are confirmed, you will be able to make the 
same visual examination that we will make for rat and mouse pellets, 
and for weevil exit holes. In the case of the latter, we will make 
a further examination by the cracking-flotation procedure to be sure 
that the degree of internal infestation is high enough to sustain us in 
a court action. Some mills already use this cracking-flotation pro- 
cedure, and as I see it, one of the objectives of your industry must be 
to adapt this procedure or to devise some other one so that the visual 
examination of grain can be supplemented by a more precise test. 
I understand that the X-ray technique looks promising for this purpose. 
We know that the type of visual examination we propose to use is 
going to miss a proportion of relatively badly contaminated lots of 
grain, and it must be our objective as well as yours to close this loop- 
hole in consumer protection just as soon as it is practicable to do so. 


Along this line, I would also like to say that in the beginning 
of this new program we are going to proceed only against the worst of 
the grain and flour. But we do not plan to state a “tolerance” for con- 
tamination in grain, and we are heading in the direction of wholly clean 
grain just as fast as it is practicable, with your cooperation, to do so. 


We want to be fair to all—consumer, millers and grain producers 
and handlers—in our initiation of this proposed regulatory program. 
We know the goal we are seeking cannot be reached overnight. Like- 
wise, we know that conditions deemed reasonably satisfactory today 
may not be good enough to satisfy anyone next year. Therefore, in 
stating what we are now proposing as a cause of action, it should be 
understood that we do not believe that this is the ultimate goal in 
the improvement in quality of the wheat that is being furnished the 
miller, or the flour the miller is producing. 


As was suggested above, the Food and Drug Administration has a 
limited force and a limited amount of time which it can devote to 
enforcement work in the wheat and flour-milling industry. I think it 
must be very apparent to you that if the burden for bringing about the 
improvements that the investigational program has indicated were 
to be left entirely to the Food and Drug Administration, there would 
be little hope that it could be brought about, or at least it would take a 
long number of years to accomplish it. The real hope for the success 
of this program lies in your continued cooperation and active participa- 
tion in bringing about these accomplishments which we all recognize 
are in the best interest of consumers and the flour-milling industry. 


[The End] 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
.. The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Labor Law Journal 

Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, lL.abor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


Insurance Law Journal 

Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance law men, by insurance law men, 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 
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